¥ Introduction

MosEis AND OEDIPUS

The desire to save children from a bitter fate confers upon adoption
an aspect of benevolence. Adoptive parents are the object of esteem
rarely accorded to birth parents. That is the bright side of adoption.
The dark side is the very fate from which the child is being saved
- a fate thought to be an existential danger, the product of indiffer-
ence and callousness or even spite and malicious intent. The roots
of this equation — which lauds adoption while condemning the cir-
cumstances that result in children being placed for adoption — may be
found in mythology, in tales such as those of Moses and Oedipus, who
owed their lives to adoption. In both stories, the hero’s genealogical
ties play a prominent part, but in other respects they are fundamen-
tally different: one concerns the wish to give a child the chance of a
better life — or indeed, life itself — while the other is about the desire to
control destiny and rewrite one’s personal history.

The Moses legend is about a child whose mother tries to save him
from death, as decreed by Pharaoh upon all sons of the Israelites.
However, the Bible stresses that Moses, the father of the nation, was
not entirely cut off from his roots. Pharaoh’s daughter, who retrieved
him from the river, recognised him as ‘one of the Hebrew’s children’,
and put him in the care of a Hebrew nursemaid (who was, in fact, his
mother), and he remained with his own people until he was weaned.
Only then was he taken into the house of Pharaoh, and on reaching
adulthood, ‘went out unto his brethren’ (Exodus 2:2-11). The text is
unclear as to whether Moses knew that the nursemaid was his mother,
if he was still aware of his birth identity and whether, on reaching
adulthood, he knew that the Hebrews were his people. However,
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what is undeniable is the significance attached to the preservation
of the genealogical ties in Moses’ life. Today, this significance is ac-
knowledged in what is known as ‘open adoption’, in which contact
between the adopted child and his birth parents is not severed, and
the child is not torn away from his genealogical kin.

The adoption of Oedipus was also intended to save him from
death, but in this instance it is the father, the King of Thebes, who was
out to have him killed, in an attempt to foil the prophecy of the Oracle
that his future son would kill his father and sleep with his mother.
Oedipus is therefore hidden from his parents, adopted by a royal fam-
ily in another country and utterly cut off from his birth identity. His
story represents the desire to control fate,! and although it ultimately
leads to horrendous tragedy, its enormous potency appears to be at
the heart of the doctrine that sees secrecy as an essential component
of adoption. Accordingly, ‘confidential adoption” — also known as
‘closed” adoption — severs the ties between the adopted child and his
birth parents, in a bid to provide a ‘clean slate’, as if the life of the ad-
opted child begins with his adoption.

Adoption policy in Israel follows the Oedipal model. The Adoption
of Children Law states that adoption must completely sever all ties
between the child and his birth parents. His adopted identity and
location must remain hidden from them, and as soon as adoption
procedures are completed, he too must know nothing about them.?
From the moment the court has decreed a child eligible for adoption,
not only is his contact with his birth parents terminated, but his birth
identity is as well. As in the case of Oedipus, hidden from his father’s
murderous intent, the child is completely cut off from his genealogical
relations, to protect him from the threat and dangers allegedly posed
by his birth parents.

The condemnation of the birth parents is even more explicit in cases
where a child is put up for adoption without his parents’ consent.? This
occurs in instances which, in the words of one court judgement, ‘like a
necklace of misshapen and defective stones strung together — are the
abandonment and neglect of a child, and total failure in the fulfilment
of parental duties — for no reasonable cause or justification’.*

To this list of grounds for adoption, another was added, namely
the parents’ inability to raise their child® — an argument originally de-
signed to ensure that a home is provided for children who have spent
many years in children’s homes or other institutions, due to their fam-
ilies” inability to raise them at home, or because the parents refused
to put them up for adoption.® Today, however, this argument is also
being cited to justify the removal of children from their birth parents’
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custody without the parents’ consent, once it is shown that they are
incapable of raising them. While this charge is ostensibly different
from the ‘misshapen stones’ situations described above, inasmuch as
it involves no ‘element of culpability’,” the parents’ ‘acquittal’ from
such a charge is not unequivocal.® While on the one hand, in the view
of the same presiding judge, ‘the pernicious effect of these phenom-
ena has extended to the interpretation of section 13(7) of the Adoption
of Children Law — giving rise to the incapability argument’,” he also
pointed out that ‘the root of this unfortunate state of affairs is pre-
cisely in the meaning of section 13(7), in that the particular grounds
cited in section 13 of the Adoption of Children Law are nothing but
instances of [it]".1

To protect children who, in the view of adoption officials," are in
jeopardy as long as they are in the custody of their birth parents, the
law sanctions the use of emergency orders. In these instances, the child
is removed from the parents’ home, his birth identity is changed and
a temporary one given to him by the adoption officials, his location is
made secret, and access to him is limited exclusively to the adoption
officials, who are also entitled to hand him over to the intended adop-
tive family even before the court has approved his removal from his
birth parents” custody. To obtain such approval, the adoption author-
ities must appeal to the courts no later than fourteen days after the
child’s removal from his parents’ custody.’? The adoption authority
in Israel — known in Hebrew as Hasherut Lema’an Hayeled (literally,
‘The Service for [the Sake of] the Child’, henceforth SSC)*® — represents
the state, and is the body that petitions the courts for the child to be
declared eligible for adoption. The courts are authorised to give such
approval ex parte, that is, without the parents being present.

The law therefore empowers adoption officials to enforce the
Adoption of Children Law, and the SSC is the only point of contact for
all parties in the adoption triangle. The adoption officials — all SSC em-
ployees — act as the child’s guardians from the moment he is removed
from his parents’ custody until the court’s decision, at the state’s bid-
ding, to declare the child eligible for adoption. During this time, the
child is kept behind a wall of secrecy, and access to him is permitted
only through adoption officials and under their supervision."* At this
stage, the child’s birth identity has already been removed, in favour of
a new, temporary and confidential identity. All contact between him
and his birth parents is conducted exclusively through the adoption
officials, even though the latter are a party in the legal proceedings,
with an interest in putting the child up for adoption. Thus, the same
procedures used by adoption officials to put children up for adoption
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also entitle them to portray the parents as posing a danger — not only
to the court but to the child as well. The child is thus left struggling
to understand why he was taken away from his parents and why his
contact with them is limited to certain prescheduled times and strictly
under close supervision. At this point, in effect, any reasonable doubt
over the charge that the parents cannot raise their child has already
been removed. They are presented as people from whom the child
must be hidden, much as Oedipus had to be hidden from his father.

Although, by legal precedent, the law courts are ‘the father of or-
phans’”® and the sole authority in the decision to put a child up for
adoption and to order his adoption,' the law delays court interven-
tion until after the child has been removed from his birth parents’ cus-
tody and handed over to the intended adoptive family. In practice,
therefore, authority resides in the hands of the SSC, which operates in
secret, rather than in the justice system, which is expected to operate
transparently to protect the rights of all parties involved — children,
birth parents and adoptive parents. Entrusting all contact between the
child and his birth parents to adoption officials — who, by definition,
have a vested interest in severing this contact — allows them to present
matters in a manner that is calculated to sway the court’s decision.
They are able to sabotage the relationship between the child and his
parents, for example by controlling and policing their encounters,
and by keeping secret the child’s testimony about the nature of his
relationship with his parents. The restrictions imposed on the child’s
contact with his parents are carried out on grounds of ‘the best in-
terests of the child’, but in a way designed to make it a self-fulfilling
prophecy.’” Indeed, so zealous is the pursuit of ‘the best interests of
the child’ — a principle conceived to counter the view that a child is
his parents’ property’® — that it appears merely to replace the parents’
ownership of the child with that of the state (in the guise of the adop-
tion officials).” However, by denying the child his right to express
his views, the state defeats the ultimate purpose of ‘the best interests
of the child” principle — namely, recognising the child as ‘a person
with an independent personality’.”® The Adoption of Children Law in
Israel* does not mandate that the child himself must be represented
in court as a party to the proceedings.?? Instead, he is usually repre-
sented by the adoption officials who, at the same time, are petitioning
for him to be declared available for adoption.

Adoption proceedings portray the child not as an independent per-
son, but as an atomistic entity detached from all genealogical ties and
devoid of any identity.?® Adoption policy in Israel is founded on a
pointed disregard of any risk that removing the genealogical ties from
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the adopted child’s life may result in an irreplaceable loss.** Although
there is some acknowledgement that denying the child the chance to
grow up with his birth parents may have some adverse effect on him,
adoption is portrayed as a fitting substitute and as compensation for
that damage. This view centres on the original causes of the damage®
— namely the parents’ conduct and failures — and therefore does not
require the child’s own testimony. Thus, the state’s assessment of the
parents’ conduct is presented as a reflection of the child’s assessment
of his relationship with his parents.

As previously noted, when the child is adopted, he is given a new
identity, in an attempt to erase any trace of the ties he once had with
his birth parents,”® and the parents’ very disappearance, in turn, is
presented as justifying the necessity of the Gordian knot forged be-
tween the adoption procedure and eradication of the child’s genea-
logical ties.

This book examines the proceedings of four cases that I encoun-
tered as an expert witness called upon to assess the parents’ ability to
raise their child, during court hearings held to approve the emergency
orders and the state’s petition to have the child declared eligible for
adoption on these grounds (against the parents” wishes).” In all four
cases, I witnessed the accounts presented by the adoption services,
under the veil of secrecy imposed allegedly to protect the privacy of
the children and their parents: accounts of denials that adoption en-
tails loss; of refusing to allow the testimonies of the children involved
as to the special meaning of their relationship with their parents; and
of the questionable premise underpinning it all, namely that adoption
is a fitting substitute for lost genealogical ties. My goal in this book is
to describe the injustice inherent in the systematic and routine denial
of the loss experienced by the child, and the wrong done by the muz-
zling of its expression in any form.?

As part of the detailed description of the chain of events in each
of the cases documented in the book, I also attempt to decipher the
children’s relationships with their respective parents, and to examine
the SSC’s intervention and the legal proceedings. Each case focuses on
one or more of the catchphrases typically used in the adoption estab-
lishment’s linguistic style of controlled expression: “parental capabil-
ity’; ‘belonging” and ‘continuity’; ‘the wilderness generation” and ‘the
best interests of the child’; and ‘a sacred calling’.

The term ‘parental capability’ is used when assessing a parent’s
ability to raise their child. It is a vague term, given to many interpre-
tations,” the most common being one in which the parent’s ability is
presented as a fixed feature of their personal makeup. According to



6 e In the Best Interests of the Child

this interpretation, the relationship between parent and child is uni-
directional: the parent determines the child’s development and the
nature of their relationship. The child, in this scenario, is perceived
merely as the passive object of the parent’s care — and thus the signif-
icance to him of his removal from his parents may be ignored. This
construct is, in Chapter 1, set against an alternative view that defines
the parent’s ability in terms of the solution that he finds for the con-
flict between the need to preserve his resources and the need to pro-
vide for his child’s needs, which draws upon those same resources.
This presents the child as someone who actively forms an attachment
with his parent, and since this attributes equal weight to the child’s
attachment to the parent as to the parent’s attachment to the child,
it requires consideration of what removing a child from his parents
means to him.

The terms ‘belonging” and ‘continuity’ highlight the inherent par-
adox of closed adoption, which purports to provide continuity in the
child’s life while severing his ties to his birth family. The contradic-
tion at the heart of this paradox is deliberately obscured by denying
the significance of the child’s bond with his birth parents, and pre-
senting the underlying false premise that adoption is compensation
for the damage allegedly inflicted upon the child by his birth parents
through their parental shortcomings.*® Only when the child is given
an opportunity to testify openly to the loss he experiences with the
disappearance of his parents from his life — for example, when he is
returned to them after being removed under the terms of an emer-
gency order, as recounted in Chapter 2 — is the singular significance of
that irreplaceable relationship revealed.

The phrases ‘the wilderness generation” and ‘the interests of the
child” have been used in relation to child welfare policy in Israel at
various points in its modern history, and feature in the case described
in Chapter 3. In the pre-state period and in the first years following
independence, the phrase ‘the wilderness generation” was a central
plank in the country’s approach to the role of parents in their chil-
dren’s life, echoing the ethos that the new society should be built not
by those who had wandered about in the proverbial wilderness (as in
the biblical story of Exodus), but by those who, unlike their parents,
were born free — that is, liberated from the shackles of exile. In the
1970s, this term was phased out in favour of the phrase ‘the best inter-
ests of the child’, but the underlying ideology behind the two expres-
sions is the same: protecting the child means protecting his interests,
rather than his relationship with his parents. Both terms are evident
in the closed adoption approach.
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Preceding the inclusion of Chapter 3 in the book were legal pro-
ceedings that made me realise the need for a distinction between
‘secrecy’, which entrenches the state’s ownership of the child, and
‘privacy’, in the sense of protecting the relevant parties involved from
public exposure. To this end, I present Chapter 4 as an interlude dis-
cussing secrecy as a construct; the relationship between it and the
need for open government in a democratic society; and how all these
issues are reflected in adoption policy and in the legal proceedings
concerning whether the adoption case described in Chapter 3 could
be made public. The general method used in the book — of devoting
each chapter to a detailed description of a single chain of events — is
discussed here in terms of the potential conflict between this method
and the protection of privacy.

The term ‘sacred calling’ is usually cited in response to any criti-
cism levelled at the SSC staff, to suggest that such criticism is hereti-
cal. In reality, however, the term is a faithful reflection of the SSC’s
current mindset and procedures, which are designed to safeguard
its authority. Chapter 5 describes a case that reflects the adherence
of adoption officials to the belief that birth parents and adoptive par-
ents must be strictly segregated — even when the adoption is said to
be open — and the zealousness with which this directive is observed,
as though it were a religious ritual aimed at consecrating traditional
customs, even at the price of silencing the child’s voice.

The book concludes with an epilogue that juxtaposes two moral
viewpoints, one drawn from a moral judgement on the issue of parent
culpability, and the other about concern for others, aimed at prevent-
ing unnecessary suffering and loss — first and foremost of the child,
but also of the parents. It is the latter which this book aims to advance
in an attempt, as Adi Ophir put it, ‘to disrupt the order of production
and distribution of these evils’.*!
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