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Chapter 1

“RIGHTS OF CITIZENSHIP ARE 
CONDITIONAL RIGHTS”

Disenfranchisement, Honor, and Trust in the Criminal Codes 
before German Unifi cation

S

In 1866, shortly after the end of the Austro-Prussian War, a number of peo-
ple who resided in the Duchy of Nassau and the Free City of Frankfurt (both 
annexed by the Kingdom of Prussia after the war) appealed to the Prussian king 
to have sentences handed down by local courts reversed.1 One of them was a 
crop farmer named Johannes Wagner from Weiperfelden, a village in the ter-
ritories of the Duchy of Nassau. For years, Wagner had functioned as the head 
(Gemeindevorsteher) of his local community. However, he had also served time in 
the penitentiary (Zuchthaus) as he had been found guilty of forging offi  cial doc-
uments (Urkundenfälschung) on multiple occasions. In addition to time behind 
bars, his sentence included the lifelong suspension of his political rights, which 
implied that he was no longer eligible to hold public offi  ce. Nonetheless, after 
his release from the penitentiary, he had served as the head of his community for 
years without any objections.

Th is situation changed when representatives of the Duke of Nassau in Usingen 
found out about Wagner’s conviction. Th e central government had apparently 
not been aware of it previously, and, upon its discovery, Wagner was immediately 
removed from offi  ce and denied the further exercise of his function. After the 
annexation of Nassau by Prussian forces, though, Wagner quickly sent a request 
to the Prussian king to have his sentence reversed so that he could once again 
take up his offi  ce in his local community.2 What is interesting about Wagner’s 
case is that the deprivation of his rights (imposed on him by a local court) was 
only enforced after the state government of Nassau interfered in the aff airs of this 
rural community. Before that time, his local community seemed uninterested in 
his criminal past.
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20   |   Citizens into Dishonored Felons

Johannes Wagner’s story, therefore, off ers an insight into the complex relation-
ships that existed in the German states between legal punishments, the right to 
political participation, state power, and local politics. Th is chapter investigates 
why states in the early nineteenth century had a strong interest in enforcing the 
suspension of civil privileges for people like Wagner, as well as what the purpose 
of this type of punishment was. Th e suspension of rights as punishment played a 
crucial—yet often overlooked—role in the history of the German states’ forma-
tion. In fact, the provisional character of citizens’ rights to political participation 
was a quintessential element of states’ eff orts to create a moral order among their 
citizens, which, in turn, was supposed to safeguard the institutions through citi-
zens’ exercise of their civil privileges.

Civil Privileges as Provisional

According to the Prussian Penal Code of 1851 (which was still in eff ect in 1866), 
felons had to forfeit several of their rights to public participation after their 
release from prison. Th is measure, designed to turn felons into second-class citi-
zens, was an important element of the penal system of the German states before 
unifi cation. Th e specifi c rights listed in the code included, among others, the 
right to wear the state’s cockade, the right to join the army, the right to hold pub-
lic offi  ce, the right to vote or be elected to positions pertaining to public aff airs, 
the right to be a witness for notarial records, and the right to be the guardian or 
custodian of a child.3 Together, these rights belonged to a special category: the 
“civil privileges” (bürgerliche Ehrenrechte).4 All German states had criminal codes 
with similar regulations enabling judges to strip off enders of their civil privileges.

It is important to note, in relation to the context of these codes, that political 
citizenship was never associated with a stable set of privileges in the fi rst half of 
the nineteenth century. Th e regulations on the distribution of privileges of citi-
zenship varied greatly across the various European legal regimes, and the diff erent 
German-speaking states did not have a uniform notion of the rights of political 
citizenship in the fi rst half of the nineteenth century.5 Th e privileges enumerated 
in the Prussian Penal Code of 1851, for example, were only gradually introduced 
during the period of the Restoration. Nonetheless, a common characteristic of 
nearly all the codes regulating the distribution of these privileges was an emphasis 
on their provisional character.

Th e provisionality of civil privileges fi rst emerged, as Andreas Fahrmeir argues, 
in the regulations of the First French Republic (1792–1804). Th is code gener-
ated a body of “respectable and independent adult men” with the privilege of 
participating in the political aff airs of the republic.6 Th is body of men was fi rst 
and foremost defi ned by their privileges: their rights to political participation. 
It might be tempting to focus on the notions of “independent” or “adult” in 
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this description of political citizenship, but equally important is the notion of 
“respectable.” Th e inclusion of this term, after all, indicates most clearly that the 
rights to political participation were essentially granted on provisional grounds; 
political citizenship was dependent on one’s respectable reputation. Hence, the 
French regulations on political citizenship included the provision that one could 
lose these rights “by forfeiting one’s honor through a criminal conviction or tem-
porarily through servitude or bankruptcy.”7 Felony disenfranchisement therefore 
characterized much of the politics of both the First French Republic and the 
Restoration monarchy.8

In many European states, political rights were gradually expanded to include a 
larger class of citizens, particularly in the German-speaking world, where changes 
tended to derive from reform from above rather than revolution from below.9 Th e 
most important diff erences in the historical development of regulations between 
France and the German states in the period of the Vormärz, however, was that the 
German debates strongly emphasized citizens’ rights to participate in the political 
life of the local community, the so-called Gemeinde. Th is contrasted sharply with 
the more state-oriented regulations in France.10 For instance, citizenship in Prus-
sia was heavily infl uenced by the idea of “local autonomy,” which was endorsed 
in the important Stein-Hardenberg Reforms of the fi rst decade of the nineteenth 
century and the introduction of the Municipal Ordinance in 1808. Th is ordi-
nance, designed by Baron Karl vom und zum Stein, reformed traditional citizens’ 
law (Bürgerrecht) and was intended to strengthen the autonomous administration 
(Selbstverwaltung) of local communities by giving male residents of towns (who 
had a certain amount of property at their disposal) the right to political partici-
pation (Teilnahme). As German historian Reinhart Koselleck argues, the ultimate 
aim of this policy was to create a “local rule of the common man.”11

Yet the notion of civil privileges (bürgerliche Ehrenrechte) was not included in 
Stein’s Municipal Ordinance. Th e notion of Bürgerrecht discussed in the ordi-
nance mostly concerned the wealthy inhabitants of cities, but this was not yet 
civil privileges as they later came to be defi ned. Th e Bürgerrecht was rather an 
expansion of the liberties that inhabitants of cities had been granted ever since 
the Middle Ages.12 In fact, the rights of state citizens (Staatsbürger) in the nine-
teenth century emerged out of a combination of the municipal rights granted 
to inhabitants of the cities and the rights to participation in state aff airs.13 After 
all, the state reforms in the German states from the onset of the modern era (the 
so-called Sattelzeit), especially the reforms in the German client states of the 
French Empire in the Confederation of the Rhine from 1806 onwards, mainly 
aimed to expand a large bureaucratic system of government.

For instance, during this period, public offi  cials were increasingly appointed 
on the basis of their individual competence (the Leistungsprinzip) instead of their 
hereditary privileges.14 Th ey started functioning as servants of the state (Staats-
diener) rather than as servants of princes (Fürstendiener), as Max Weber distin-
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guished the two kinds of civil servants, and for the fi rst time people who were not 
members of the traditional aristocracy became eligible to hold public offi  ce.15 In 
this sense, a new class of privileged citizens emerged in these states.16

Alongside the privileges of participation in government (either as a civil ser-
vant or as a representative), yet another civil privilege was fundamental to the dis-
cussion of felony disenfranchisement: the right to join the army. In 1807, Prussia 
created a national army for the fi rst time; modeled on the French revolutionary 
armies (the Jacobin model), it was comprised of national citizens.17 From that 
period onwards, most German states introduced conscription for their own citi-
zens; most soldiers had previously still been recruited from foreign nations.18 Th e 
right (and the duty) to join the army—together with the right to wear the state 
cockade—thus became one of the central privileges of state citizenship. Nearly 
all young male citizens were required to join the army, though they were care-
fully inspected before they enlisted.19 Th is, too, demonstrates how civil privileges 
were not just an expansion of the privileges that inhabitants of the German cities 
enjoyed but a combination of the rights granted to the wealthy citizens in towns 
(such as election rights) and other privileges that concerned participation in the 
(nation-)state. All in all, these privileges granted a large set of men something 
quite new: “state citizenship” (Staatsbürgerschaft).20

In the nineteenth century, however, none of these civil privileges were listed 
in a bill of rights or in any of the German constitutions.21 As mentioned above, 
Stein’s Municipal Ordinance included regulations about privileges for landown-
ing men who resided in Prussian towns, but these were not yet civil privileges 
proper. Th e contents of the civil privileges were also left unmentioned in the 
1850 Prussian Constitution and in the revised Prussian municipal ordinances. 
Hence, it is crucial to note where these civil privileges were commonly defi ned, 
namely, in the penal codes, as in the case of both the 1851 Prussian Penal Code 
and the 1855 Saxon Penal Code.22 Th ere is no better evidence that, in the minds 
of the German authorities, the question of civil privileges was intimately con-
nected with the topic of crime and punishment. Every legal codifi cation of cit-
izenship rights was in one way or another combined with a discussion of the 
criminal acts that might cause someone to lose these rights: a clear sign that these 
civil privileges were essentially understood as provisional.

Indeed, according to most natural law accounts of the notion of privilege, the 
fact that rights could be suspended was one of the key aspects of the defi nition of 
privilege.23 “Citizenship right is a conditional right,” the prominent legal scholar 
Karl Salomo Zachariae argued, for instance, in his infl uential Vierzig Bücher vom 
Staate of 1842: “he who enjoys a right only conditionally loses this right as soon 
as the condition on which the right is based ceases to exist.”24 Of course, there 
was a certain paradox in the fact that most of the privileges of state citizenship 
were also duties—something Zachariae also pointed out.25 Another paradox was 
that all people—men and women—could be disenfranchised since the penal 
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law applied to all subjects. Th e infl uential Wilhelmine legal scholar Karl Bind-
ing considered this a contradictory element of the policy of disenfranchisement 
when he wrote about it in his legal textbook.26 However, one could argue that 
this element—the punishment also being handed down to subjects who were 
not in possession of these privileges—supports the idea that the punishment had 
a larger aim. Beyond stripping people of their privileges, it was also designed to 
have a greater emotional impact on the punished subjects and on the society that 
administered it.

Nonetheless, the character of these rights as privileges dominated most of the 
discussions of state citizenship in this period. It is striking to see how closely the 
topic of crime and punishment was related to the discussion of the nature of civil 
privileges—much more than it was in the twentieth century, when civil rights 
increasingly came to be understood as unconditional.

Th e Broken Trust Argument

In the legal confi guration of the German states of the Restoration and Vormärz 
(1813–48), there was an intimate connection between civil privileges and penal 
law, but the logical nexus between criminal off enses and the revocation of civil 
privileges is perhaps puzzling to present-day observers: why were people deprived 
of their rights to vote and join the army if they were guilty of a criminal off ense? 
Th is connection was particularly diffi  cult to justify from the perspective of the 
penal theory of retribution: what was proportional about stripping a person’s 
right to join the army if he committed perjury? Such questions demanded a 
more thorough philosophical grounding of the stripping of civil privileges that 
described the damage of crimes like perjury, robbery, and usury in more abstract, 
state-related terms.

Lacking clear statistics about the people whose civil privileges were revoked, 
it is best to look at why people believed felony disenfranchisement was crucial 
to the penal systems of the German states. In this context, it is problematic that 
few legal scholars felt the need to justify its existence; felony disenfranchisement 
was apparently rather uncontested in German penal policy. One Hessian judge, 
Friedrich Noellner, however, did critique felony disenfranchisement, and in the 
foreword to his book on this punishment, he called it one of the most neglected 
topics in German academia precisely because it seemed so self-evident to many 
legal scholars that serious off enders were deprived of the right to participate in 
political life.27

During the 1830s and 1840s, a small but increasing number of scholars, like 
Noellner, began suggesting that disenfranchisement should be implemented dif-
ferently, or even abolished. Th e overarching aim of these scholars was to highlight 
the “moral reform” of off enders.28 Noellner’s argument, for instance, was that dis-
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enfranchisement implied ex-convicts were still morally condemnable after they 
were discharged from prison, so their disenfranchisement sabotaged their process 
of moral reform.29 Nevertheless, most such criticism fell on deaf ears where the 
German authorities were concerned.30 In fact, after the revolutions of 1848–49, 
legal scholars increasingly emphasized the fundamental importance of elements 
in the penal system that dishonored the criminals.31

Only after such critics suggested that the policy of disenfranchisement required 
serious readjustment did some scholars feel the need to remind the German 
scholarly community of why the punishment existed in the fi rst place. Before 
1848, there was one author who made signifi cant contributions to this debate 
and defended the policy of felony disenfranchisement in its most extreme forms: 
Adolf (sometimes spelled Adolph) von Wick, an auditor serving in the judicial 
government of the Duchy of Mecklenburg, who was occupied with penitentiary 
reforms in the municipality of Bützow.32 Wick wrote an exhaustive account of the 
policy of felony disenfranchisement titled Über Ehrenstrafen und Ehrenfolgen der 
Verbrechen und Strafen, which he published anonymously in 1846. In it, he tried 
to justify this punishment for a certain class of off enders and unambiguously 
defended it as having an important function in modern society.

Wick published his treatise when several authors were beginning to criti-
cize aspects of this punishment. Not surprisingly, the debates regarding its pur-
pose went hand in hand with debates on the distribution of civil privileges. For 
instance, when law professor Carl Hepp, an infl uential commentator of the penal 
code of Württemberg, started agitating against the “wretched condition” of the 
penal system in the 1840s, he complained about both the confusion surrounding 
what political citizenship entailed exactly and the need to defi ne the grounds for 
suspending civil privileges more clearly. In his view, these problems were inti-
mately connected because political citizenship entailed more privileges than it 
had previously. By then, for instance, it also included the right to be member of 
a jury, or, in some cases, the right to take up arms as part of a civilian militia (a 
right granted to the citizens of Württemberg in 1848).33

In Wick’s treatise defending the punishment, one notion clearly stands out: 
trust. It played a crucial role in Wick’s entire understanding of civil privileges 
as provisional and accounted for the theoretical connection between criminal 
behavior and felony disenfranchisement. Civil privileges were granted to certain 
residents of the German states, he argued, as a token of the trust these states had 
put in them; consequently, the bestowal of these privileges had to be understood 
as nothing short of an “honor.” Clearly, in his account, the notions of honor and 
trust were closely intertwined: “all honor and respect are in their deepest founda-
tions based on trust.”34 Or elsewhere:

Honor is trust in man and common honor or, more correctly, civil honor is the form 
of civil trust that develops a society of men. Every people and every estate is permeated 
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by a common spirit, and this spirit is accompanied by a common trust in which each 
individual participates without having to prove his worthiness.35

In other words, Wick characterized civil privileges as something a sovereign 
awarded citizens not on the basis of some accomplishment but as a benevolent 
(albeit provisional) gesture. Th is meant that the citizens’ relationship to the state 
was neither one of complete submission nor one of unconditional entitlement. 
Rather, the state put its trust in its citizens by granting them the privilege to par-
ticipate in its administration and elections, or to join its army.

Wick was not unique in drawing this connection between citizenship and 
trust. In fact, many authors emphasized the crucial importance of trust for the 
exercise of citizens’ civil privileges.36 Likewise, political commentators in the Ger-
man states frequently made the connection between trust and civil participation 
before unifi cation. A clear example of this is the defi nition of citizenship (Staats-
bürgerschaft) that Julius Merkel, the burgomaster of the Saxon town of Zwenkau, 
gave in 1863: citizenship was “the honorable trust” (das ehrende Vertrauen) the 
state places in citizens and subjects by letting them participate in public aff airs.37

Th e diff erence between this way of thinking about political trust and that of 
current political theory is signifi cant. Nowadays, the question is often approached 
from the perspective of citizens trusting their government with the discretionary 
powers they grant it.38 Early nineteenth-century German debates about political 
citizenship, however, emphasized that the state (however unclear the defi nition 
of that concept was) put its trust in its subjects—especially when “common” 
citizens got the right to participate in several aspects of public decision-making. 
Evidently, this theory fi t well with the model of constitutional monarchy dom-
inant at the time. It was, in the end, the monarchs who bestowed privileges on 
their citizens.39

In debates on the expansion of civil and political rights from the late eigh-
teenth century to the period of German unifi cation, the notion of public trust 
fi gured prominently in citizens’ demands for more rights to political participa-
tion. Th e Prussian statesman Johann Gottfried Frey, for instance, argued in 1808 
that it was impossible to have a good political administration without “mutual 
trust and reciprocal respect” between the state and its citizens.40 Furthermore, 
during the revolution of 1848, the notion of the “trust state” (Vertrauensstaat) was 
actively deployed by citizens demanding more political rights.41 Hence, in both 
cases, the notion of trust was not used to strengthen the discretionary power of 
the government but to demand more political rights for its citizens.

Civil privileges were thus commonly seen as privileges awarded on the basis 
of a relation of trust between citizens and the state. In turn, this meant that the 
principal justifi cation for revoking these privileges for criminals was the idea that 
they were being punished for breaking the trust upon which their citizenship 
status was based. Wick’s depiction of the relation of trust was thus infused with 

This open access edition has been made available under a CC BY-NC-ND 4.0 license thanks to the  
support of the German Historical Institute Washington. https://doi.org/10.3167/9781800739581. Not for resale.



26   |   Citizens into Dishonored Felons

arguments that were common in contract theories of government, namely, that 
trust was an essential resource for the functioning of the contract. Nonetheless, 
he added the extra dimension of “honor” to secure this connection. In other 
words, felony disenfranchisement restored the foundation of trust on which the 
political community was based by excluding persons who had off ended against 
these terms.42

Dishonorable Crimes: Perjury as a Prime Example

Wick gave considerable weight to the question of which off enders should be sub-
jected to felony disenfranchisement. He concluded that it should be specifi cally 
reserved for people who had committed off enses against the public trust.43 It is 
important to keep in mind that Wick intended for his theory to serve as a com-
prehensive account of the existing laws in the several German states, suggesting 
that his ideas could also be traced back to many of the actual laws. To mention 
one example, the text accompanying the Municipal Ordinance of the Kingdom 
of Saxony from 1837 stated that people who committed a “disgraceful crime 
were to be denied all public trust.”44 In short, Wick was not defending a merely 
abstract utopian idea but a theory based on his understanding of the laws.

One defi ning aspect of Wick’s theory was that he conceived only of some 
criminal off enses as breaches of trust. As the text of the Saxon law showed, there 
was a special category of so-called disgraceful crimes, which felony disenfran-
chisement specifi cally targeted. In Wick’s account, for instance, excessive vio-
lence or crimes of passion committed in public were not seen as off enses against 
public trust: “He who infl icts bodily harm on his enemy by open violence is not 
generally considered dishonored; but if he does it insidiously, he is committing a 
dishonorable act.”45 

So, what was an off ense against public trust? For Wick, the off ender’s inten-
tion (or, more precisely, disposition) was the ultimate criterion for determining 
whether a crime also off ended against public trust, so the distinction could not be 
made on the basis of the act alone. Although punishable, violent behavior result-
ing from genuine passion was not in itself an off ense against public trust, but if 
the action also brought some kind of private advantage to the perpetrator, this 
would testify to a so-called dishonorable disposition (ehrlose Gesinnung).46 Again, 
this was not just Wick’s opinion; the concept of “dishonorable disposition” was 
included in most German penal codes.47

Th is notion of disposition (Gesinnung) is crucial to understanding the system 
of criminal justice in nineteenth-century Germany. Although it was also often 
used to refer to one’s general political worldview and membership in a political 
association, the concept was especially fundamental to the moral-philosophical 
discourse that determined most of the ideas on the origins of criminal behavior 
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for a good part of the nineteenth century.48 Th is discourse helped shape the 
dominant image of “the criminal” in scholarly works on criminal policy from the 
early nineteenth century. According to historian Peter Becker, the general image 
of the criminal at that time was that of a bourgeois man who voluntarily chose a 
life of crime.49 “Th e criminal” refused to obey the maxims of action dictated by 
good conscience, thus indicating that he had an “evil disposition.” Within this 
framework, a criminal career was essentially seen as a self-imposed destiny as the 
criminal presented the diametric opposite of the model citizen who listened to 
the voice of his conscience and was bestowed with an “honorable” disposition.50 

In his study of early nineteenth-century criminologists, Becker discussed the 
notion of crime as an overarching category and made little distinction between 
diff erent crimes.51 For Wick, however, there were three types of off enses that 
had to be understood as breaches of public trust by defi nition and therefore 
unconditionally testifi ed to a dishonorable disposition. Wick believed this prin-
ciple should be upheld regardless of one’s social rank. Th us, in his view, people 
belonging to the aristocracy or the educated classes (die gebildete Stände) should 
also be subject to felony disenfranchisement if found guilty of committing any 
of these off enses.52 His analysis highlighted all off enses that included any form 
of deceit: “It is natural, then, that nothing so much opposes honor as that which 
undoes faithfulness and trust, namely, deceit.”53 Th is category included swindle, 
forgery, and counterfeiting, but the key off ense in this category was perjury: a 
breach of the oath that was crucial to many public aff airs. Th e oath, after all, 
was the clearest sign of the trust that the state put in its citizens, so perjury was 
conceived as the ultimate breaking of this trust. As Wick put it, every act of 
perjury presupposed a “total depravity of disposition” (totale Verworfenheit der 
Gesinnung).54

For this reason, a more detailed examination of the function of the laws on 
perjury in the conceptual relation between states and their citizens is enlighten-
ing. In fact, it is very likely that the centrality of “public trust” in Wick’s theory of 
felony disenfranchisement derived from debates on punishments for committing 
perjury, which had occupied the minds of many legal scholars in the German 
states since the mid-eighteenth century.

For most of European legal history, perjury was understood as an off ense 
against God and was treated in roughly the same way as blasphemy.55 For exam-
ple, a defi nition of the act of perjury as a religious off ense can be found in the 
Constitutio Criminalis Th eresiana (henceforth Th eresiana), the criminal code for 
the territories of Austria and Bohemia that the Habsburg monarch Maria Th e-
resia introduced in 1769: “Perjury is when one knowingly and with deceptive 
intent takes God as witness of an untrue statement.”56 Th is code further described 
off enses against God as the worst kind one could commit.57 For many nineteenth-
century legal scholars, this defi nition served as the primary example of false testi-
mony in the early modern period.58
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However, over the course of the eighteenth century, the conception of perjury 
underwent a fundamental shift in Western Europe. Th e conception of perjury as 
a religious off ense was seriously challenged under the infl uence of the Enlight-
enment. Many infl uential Enlightenment thinkers argued that perjury should 
no longer be understood as an off ense against God but should rather be under-
stood either as an off ense of people against other citizens (a civil off ense) or as 
an off ense against the state in general (a public off ense). For instance, in their 
prize-winning essay, Enlightenment scholars Hans Ernst von Globig and Johann 
Georg Huster described the witnesses’ breach of their duty to tell the truth as 
“the greatest injury to public fi delity and trust.” Considering it an egregious 
off ense, they believed that it deserved a very harsh punishment.59 Many authors 
subsequently took up the phrase “public fi delity und trust” (öff entliche Treue und 
Glauben) as the primary good damaged by the act of perjury.

Enlightenment thinkers like von Globig and Huster thus redefi ned what had 
previously been viewed as acts concerning the relation between men and God as 
acts concerning the relation between the state and its citizens. Th is was not only 
part of the general turn away from the infl uence of religion in criminal law; more 
importantly, it was also part of the complete redefi nition of the relation between 
people and the state envisioned by these Enlightenment thinkers.

Th e infl uence of Enlightenment ideas on legislation concerning perjury can be 
seen in what happened with the Th eresiana. Although the Th eresiana succeeded 
in unifying the Austrian system of criminal justice, it also elicited a great deal of 
controversy. It was widely perceived as a reactionary move against the spirit of 
Enlightenment in Europe, with its descriptions of the proper use of torture being 
regarded as particularly regressive. Th e code did not last long: the Th eresiana 
was only in eff ect in Austria for seventeen years; it was replaced by the code of 
Emperor Josef II in 1787. Th is code, which quickly gained a reputation for being 
very progressive, took a completely diff erent approach to the question of perjury. 
According to the so-called Josephina, one could speak of perjury when a person 
deceived another person “with base intention in order to damage or infringe 
upon the other’s property, honor, freedom or rights.”60 It is no coincidence that 
this change occurred under Josef II’s reign—he also introduced the most drastic 
bureaucratic reforms of the era.61 Although perjury was not defi ned as a public 
off ense per se, the Josephina broke completely with the traditional idea that per-
jury was an off ense against God. Hence, Liszt, in his 1876 academic treatise on 
the history of the legal concept of perjury, argued that it was hard to fi nd a more 
dramatic change in criminal law (or even in central European culture, in general) 
than the shift from the Th eresiana to the Josephina, particularly in this respect.62

Th e two interpretations of perjury as a civil off ense and a public off ense co -
existed for a long time. But, in the end, the idea that perjury was a public off ense 
gained greater currency in German legal scholarship. Th e most important contri-
bution to the debate in Germany came from the Heidelberg professor of law Carl 
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Joseph Anton Mittermaier, who believed that perjury was undoubtedly a crime 
directed against the state and, thus, belonged to the category of crimes against 
“public fi delity and trust.” Mittermaier, in fact, placed perjury on the same con-
ceptual level as counterfeiting: “Th e state, which bases its most important claims 
on statements under oath and on money, loses the most important means stand-
ing at the foundation of its trustworthiness.”63 Consequently, Mittermaier cast 
public trust as the primary foundation of the state, with money and the oath 
of its citizens being the two principal symbols of this trust. In essence, forging 
money or breaking an oath endangered the very foundations of the state.

Mittermaier’s position became the dominant opinion in legal literature toward 
the middle of the nineteenth century. In his lengthy book on all crimes contained 
in the German penal codes, Carl Hepp, mentioned above, listed crimes against 
public trust as one of the six major categories of criminal off enses.64 Furthermore, 
the infl uence of scholars like Mittermaier led other German states to quickly fol-
low the Josephina and drop the religious description of the act of perjury in favor 
of describing it as an off ense against public trust. Th e most telling example of 
this can be found in a criminal code drafted for the Kingdom of Bavaria in 1828:

Violating such a sign (namely, of the truth) is no longer simple deception limited to a 
particular case. Rather, it undermines all possible statements that are dependent upon 
the trustworthiness of the perjurer. Indeed, they do violence to the believability of the 
oath in general because a demeaned instrument loses its value in all arenas.65

Th is defi nition also clarifi es why people believed depriving perjurers of their 
civil privileges seemed commensurate with their crimes: perjurers had off ended 
against the general trust of their political community. Th is belief was also 
included in several modern German penal codes, which clearly distinguished this 
off ense from other criminal off enses, for example, against property. Ultimately 
the off ense was included in the Reich Penal Code as one of the off enses against 
“public order.”66 Th e type of punishment reserved for it (disenfranchisement) was 
additionally meant to stigmatize off enders as people who had disrespected the 
moral order of the state.

Other Dishonorable Off enses: Profi t-Seeking Crimes

Th e example of perjury is particularly informative since it clearly demonstrates 
the legal rephrasing of the defi nition to fi t the “broken trust” theory of criminal 
off enses that Wick emphatically supported.67 It is, nonetheless, important to 
consider that perjury was not the only off ense categorized as an off ense against 
public trust. As mentioned above, Wick grouped it together with other forms 
of deceit like swindle, forgery, and counterfeiting, yet he saw these crimes only 
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as the fi rst category of off enses testifying to a dishonorable disposition by defi -
nition. Th e second group he mentioned were off enses directed against property, 
primarily theft.

Th e inclusion of crimes against property was based on the idea that prop-
erty rights were an essential component of the social contract. For Wick, it was 
self-evident that property and trust were two sides of the same coin. He argued 
that property was the basis of all contracts in society and that people had to 
trust one another to know what belonged to whom.68 Consequently, Wick made 
no exception for people who appropriated things that did not belong to them 
out of poverty or misery, claiming that theft and robbery were categorically 
off enses against public trust. Indeed, public perceptions of robbery underwent 
a signifi cant shift after the seventeenth century. As historian Peter Spierenburg 
argues, “taking pride in not being considered a thief was the earliest manifesta-
tion of a new masculinity.”69 Spierenburg explains this change by pointing out 
that “economic solidity” had become a primary source of honor for men. In 
other words, honor increasingly came to be associated with property ownership. 
Indeed, many historical works on the rise of modern penal regimes point to the 
growing preoccupation of the middle classes with property crimes during the 
eighteenth century.70 Historian Rebekka Habermas also demonstrates that in 
nineteenth-century Germany, litigants in robbery trials were ultimately more 
concerned with honor than with anything else.71 Th is illustrates that robbery 
was constructed as the ultimate example of a transgression against the norms of 
respectable citizenship.

Interestingly, though, Wick did not generally distinguish between robbery 
(Raub) and theft (Diebstahl ) but regarded both simply as forms of disrespect 
against the sanctity of private property. In this respect, Wick’s words echoed 
the regulations of most of the penal codes of his time. But other thinkers had 
diff erent opinions. A few decades earlier, the infl uential proponent of German 
Idealism, Johann Gottlieb Fichte, for example, distinguished theft and robbery 
in his political philosophy in terms of their honorableness: one was dishonorable 
and the other was not. Someone who appropriated something in secret, Fichte 
argued, committed theft, whereas someone who openly (and often violently) 
appropriated something committed robbery; the secrecy of theft abused people’s 
trust, making theft dishonorable, while the openness of robbery prevented such 
abuse of trust, so it was not inherently dishonorable: “Robbing is vigorous; it 
counteracts open violence with a force that never trusts; theft is cowardly; it uses 
the trust of the other to hurt him.”72 Fichte’s distinction, however, was relatively 
old-fashioned; most penal codes from the fi rst half of the nineteenth century 
diff erentiated between the two crimes on the basis of the degree of violence 
involved rather than the degree of secrecy. Nonetheless, it is interesting to see 
how the notion of trust fi gured prominently in Fichte’s account of penalties for 
crimes against property. Furthermore, the notion that certain crimes were more 
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dishonorable because they abused someone’s trust remained a vivid element of 
legal thought in nineteenth-century Germany.

Th e last category in Wick’s account of crimes that unconditionally testifi ed 
to a dishonorable disposition were all off enses with a profi t motive. It was a 
rather complicated category since Wick clearly did not believe that all forms of 
fi nancial benefi t were indicative of a dishonorable disposition. He thus made a 
distinction between the notion of “acquisition” (Erwerb) as the compensation 
an individual received in exchange for labor or goods and the notion of “profi t” 
(Profi t or Gewinn), which he defi ned as any gain at the cost of others.73 Th e most 
central of profi t-motivated off enses was usury. Nonetheless, Wick was also suspi-
cious of “normal” acts of acquisition. In modern society, he argued, acquisition 
often degenerated into profi t, which is why he considered crimes with the aim 
of profi t-seeking quite characteristic of modern society, rendering eff orts to com-
bat usury and curb all forms of excessive acquisition the modern state’s primary 
pursuits.74

Th e most important part of Wick’s elaborations on dishonorable crimes was 
this notion of the pursuit of profi t (Gewinnsucht). Wick used it to identify which 
off enders should ideally be punished with felony disenfranchisement, and it is 
no coincidence that his ideas were in line with most penal codes of the Ger-
man states. Many German penal codes used this concept as a measuring stick 
for determining whether a crime was dishonorable or not. Beyond this, Wick 
thought that the condemnation of a pursuit of profi t was important for main-
taining the estate-based social order. In his view, someone who acted in pursuit 
of profi t moved away from their traditional place in society.75 Th e nobility and 
civil servants should not engage in commerce, he argued, and craftsmen were not 
supposed to exercise crafts other than their own. People only left their position 
in society to pursue profi t, according to Wick, and such profi t-seeking behavior 
fundamentally disrupted the social order. After all, there was “no profi t estate,” 
he emphasized.76 Th us, Wick believed that felony disenfranchisement and its 
condemnation of profi t-motivated action clearly contributed to maintaining a 
certain kind of moral economy in German society.

Th e survey of off enses that Wick considered dishonorable by defi nition raises 
the question of whether he also believed that some off enses were not dishon-
orable by defi nition. Fichte’s abovementioned comments on the distinctions 
between robbery and theft, in fact, already suggest an answer as the underlying 
distinction between the secrecy and openness of an off ense determined whether it 
was dishonorable. According to this theory, the paradigmatic example of an overt 
off ense was the political off ense: the political off ender openly protested against 
the government and made no secret of his convictions. Th ere was nothing clan-
destine about political crimes as they were considered clear acts of conscience.77 
As a result, many people argued that political off enders need not display a sense 
of remorse for their actions. Th is was a point the liberal professor Karl Bieder-
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mann strongly emphasized when he covered the trial of the conspirators of a 
Polish uprising in 1847, the so-called Polenprozess, which was one of the fi rst 
political trials on such a large scale in the state of Prussia: “Everybody knows that 
political crimes do not necessarily require a dishonorable disposition to be carried 
out; one cannot therefore assume that political off enders will always redeem their 
off enses with expressions of remorse.”78 Indeed, political off enses were the most 
important crimes omitted from Wick’s set of dishonorable crimes. Like Fichte 
and many others, Wick also seems to have believed that political crimes were 
not dishonorable, consistently discussing them alongside dueling, another crime 
typically motivated by a supposedly honorable disposition.

Th e list of off enses not deemed dishonorable crimes very frequently coincided 
with a certain class privilege as upper-class citizens were seldom subject to felony 
disenfranchisement. Some of the penal codes of the early nineteenth century 
even explicitly excluded the “educated classes” from felony disenfranchisement.79  
Accordingly, these regulations expressed a certain prejudice that people from 
these classes were not capable of committing dishonorable off enses. In practice, 
an “honorable disposition” could signify both a privileged class position as well as 
an individual moral disposition in the penal codes.80 Wick made no clear distinc-
tion between an individual’s disposition and class privilege since it would other-
wise have made no sense for him to describe citizenship as a privilege. One had 
to maintain traditional ideas about estate privilege for the broken trust argument 
to work. In the end, this was also the criticism he raised against critics of felony 
disenfranchisement: they failed to understand that citizenship and the privileges 
it entailed were a form of estate honor (Bürgerehre): “Th e modern notion of 
honor is in essence estate honor.”81 Hence, by focusing on the fact that citizenship 
(Staatsbürgerschaft) was an estate privilege, Wick managed to combine modern 
ideas about government and trust with traditional, feudalistic ones.

Sustaining a Moral Order

Wick’s defense of felony disenfranchisement as a sensible form of punishment 
highlighted its key features. By repeating that the perjurer, above all, deserved to 
have his civil privileges revoked, for instance, he distinguished the citizens who 
abused the trust bestowed upon them from professional robbers (Gauner), the 
malicious bane of bourgeois society.82 Clearly, felony disenfranchisement primar-
ily aimed to punish those who had enjoyed these privileges and failed to respect 
them: being barring from taking up a public offi  ce, wearing the state cockade, 
or signing legal documents would obviously be irrelevant to people who did not 
enjoy these privileges in the fi rst place.

Th e function of felony disenfranchisement was undeniably communicative:83 
it symbolically diff erentiated between dishonored and respectable citizens. In the 
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eyes of many, this distinction was crucial for maintaining the positive image and 
respectability of the privileges of citizenship. As a result, the counterpart of the 
broken trust argument was that citizens had a duty to respect their civil privileges. 
If law-abiding citizens shared the same privileges as dishonest people, the value 
of these privileges would be undermined, many claimed. Th e infl uential German 
criminal law scholar Gallus Aloys Kleinschrod, for example, wrote in 1799: “Th e 
honest, law-abiding citizen cannot have respect for his own honor and that of 
others if he sees that serious criminals enjoy the same privileges as he himself.”84 
Th is argument came up again and again in various formulations when penal 
codes were discussed in the several German states. During the debates about 
the introduction of a penal code for the Kingdom of Hanover, for instance, 
Hanoverian politician Johann Carl Bertram Stüve remarked: “Th e degree to 
which one leaves the honor of the criminal unscathed is the same degree to which 
one diminishes the honor of law-abiding citizens.”85 Th us, Stüve, too, presented 
felony disenfranchisement as a symbol of the moral order of society.

Th is idea of punishment as a communicative practice fi ts well with Émile 
Durkheim’s ideas about punishment as a “reaction of passionate feeling.”86 For 
Durkheim, as he explained in his theory, punishment was not a utilitarian or 
goal-driven exercise for combatting particular crimes but a way of upholding the 
moral order of society as a whole. Th is is also why Durkheim felt that punish-
ment had a “sacred” element to it: “acts that it punishes always appear as attacks 
upon something which is transcendent.”87 In the French context, historian Anne 
Simonin therefore used the term éthocratie to describe the application of these 
kinds of punishments.88 Th e concept of dishonored citizens served to maintain 
the fi ction of society having a well-defi ned order. After all, a society that believed 
itself free of crime “would fall into chaos bereft of the signs of its own existence as 
an authoritative order.”89 Th is explains why this punishment was not introduced 
to penalize people who did not have any civil rights in the German context: it 
explicitly served to reinforce the moral order for citizens of the German states.

Wick defended this communicative function of the punishment, and other 
eminent scholars shared this view, as evidenced by this remark from the infl uen-
tial conservative Prussian scholar Julius Friedrich Stahl:

Losing the respect of others and one’s respectable position in society is the worst pun-
ishment for a crime committed. Even if this respect is something internal, something 
that the state has no power over, the simple act of making the crime public and carry-
ing out the punishment diminishes the criminal’s respectability. However, taking away 
certain rights, which diminishes not only the criminal’s respectability but also his legal 
possibilities, does lie within the sphere of the state’s power. 90

Nevertheless, this moral function of the punishment of depriving off enders of 
their civil privileges may have had little impact on many off enders who were 
likely indiff erent to the consequences. In fact, Wick and many other legal schol-
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ars acknowledged this. Why would people of the lower classes care about their 
honor, especially if they did not even enjoy these civil privileges? Consequently, 
class perceptions were quite signifi cant in the evaluation of the eff ects of felony 
disenfranchisement.

Of course, as mentioned, punishment in Durkheim’s theory serves not just to 
correct certain wrongdoers but to reinforce the cohesion of society. Nonetheless, 
Wick also clearly had in mind a notion of which people should be most aff ected 
by the punishment. Wick’s focus on off enses like perjury and forgery made it 
clear that he primarily had people who abused civil privileges for their own 
ends in mind. Given that this legal punishment marked off enders as essentially 
untrustworthy, it had a very direct and sometimes severe eff ect on members of 
specifi c classes of society, such as civil servants. Th is is also the reason legal schol-
ars who found felony disenfranchisement too severe argued against it by referring 
to stories such as that of Johannes Wagner about people who held a public posi-
tion but were exposed as “dishonored” off enders.91

Civil servants were people who had actively enjoyed civil privileges before they 
were sentenced. Of course, civil servants also enjoyed special protection from crim-
inal law, meaning that the exercise of their profession was often safeguarded from 
criminal investigation, but only to a limited extent. If they undermined the trust 
of their position, their sentences were as harsh as those of other citizens.92 Certain 
lower civil servants (including the Subalternbeamten and Unterbeamten), especially 
postal employees, were deprived of their civil privileges much more frequently if 
they seriously broke the trust endowed in them. After all, they were entrusted with 
important offi  cial documents, so a breach of this trust was severely penalized.

Apart from lower civil servants like postal employees, however, Wick argued 
that this punishment particularly impacted members of the so-called serving 
classes (die dienende Classe), better known as the class of the Gesinde.93 In fact, 
he argued that felony disenfranchisement aff ected them the most severely, and in 
great numbers. Th e notion of the serving classes was rather vague, particularly in 
the fi rst half of the nineteenth century when German society (Prussian society, 
above all) was in the midst of a great transition—especially concerning the place 
of “the family” in state aff airs. Th is was because during the Sattelzeit, before the 
bureaucratic reforms, Prussian politics made no clear distinction between state 
and family aff airs. Toward the end of the eighteenth century, however, family 
aff airs were gradually transferred to the private domain, with considerable con-
sequences for the serving classes.94  In particular, this meant that the number of 
household servants grew while the number of more highly educated servants who 
took care of education and administration decreased. Nonetheless, at the begin-
ning of the nineteenth century, the concept of Gesinde still included both less and 
more highly educated servants.

Th e criminal off enses of servants often had a special status in the penal codes. 
As with civil servants, they were seen as standing in a special relationship of loy-
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alty to their masters (Treueverhältniss). Th is automatically rendered many of their 
off enses special ones, which meant that they often faced more severe punishment 
compared to other people for the same crimes (especially theft). Nonetheless, 
there was some ambivalence concerning servants’ status in the penal codes: in 
certain instances, servants’ off enses resulted in milder punishments since minor 
off enses were still considered to fall under the remit of the master’s disciplinary 
powers (Züchtigungsrecht). Criminal law, after all, had only recently begun to 
apply to “family matters.”95

As there is no meaningful data about the number of servants incarcerated in 
the Restoration and Vormärz period, it is hard to assess the accuracy of Wick’s 
assertion that felony disenfranchisement aff ected this class in great numbers. 
Even so, some prison wardens made similar observations. For instance, Friedrich 
Wick, the warden of the penitentiary in Bützow (it is unclear whether he was 
directly related to Adolf Wick), pointed out that one-third of his inmates were 
from the serving classes.96 Among the female population, this percentage was 
probably even higher. In 1844, 80 percent of the women incarcerated in the 
Saxon prison of Hubertusburg, for example, were former servants.97 During the 
fi rst half of the nineteenth century, public outrage about the decay of morality 
and loyalty among the “serving classes” also stimulated the discussion about the 
sanctioning of servants. Many believed that servants were less trustworthy and 
loyal than they had been in former times. Numerous essay contests about how 
to combat this problem underscored how important this question was perceived 
to be.98

Felony disenfranchisement as a form of punishment seriously aff ected the 
serving classes because they depended on certifi cates of good conduct for employ-
ment. Codifi ed in the 1794 General State Laws for the Prussian States (Allge-
meines Landrecht für die Preußischen Staaten), these certifi cates became even 
more important when the so-called Gesindebücher were introduced in 1846. 
From then on, servants had to register all their penalties in a journal that they 
were to carry with them.99 Hence, the problem was not that they were so attached 
to their civil privileges (in fact, they often did not have them) but that such 
punishments undermined their future employment prospects. Th us, contrary to 
Wick’s argument, one cannot deny that the punishment had a deterrent eff ect 
because most needed to be increasingly fl exible and mobile for their employment 
and could not aff ord to have such penalties listed in their journals.100

Restoring Rights: Possibilities for Rehabilitation

As one of the staunchest supporters of the punishment of felony disfranchise-
ment, Wick was also fi rm about how long it should last. He argued that disen-
franchisement should always be for life: “It is essential to honor as a common 
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trust that its consequences on the criminal are indelible.”101 In most German 
penal codes, this was indeed the case, but regulations varied from state to state. 
Wick’s view was rooted in his belief that felony disenfranchisement truly consti-
tuted a loss of honor, which was not just a bureaucratic label but something that 
sprouted from the judgment of the people. In fact, in his mind, there was no 
conceptual diff erence between infamy before the law and infamy before the court 
of public opinion. Th us, his radical conclusion was that no judge or other public 
authority should be allowed to decide that someone’s honor had been restored; 
this power belonged solely to the “jurisdiction” of public opinion:

If by public opinion one understands the pure, original voice of the people that speaks 
in our customs and institutions and their historical development, then one can cor-
rectly say that this vox populi exerts the highest judgment over right and wrong, honor 
and dishonor.102

Before further discussing the possibilities for rehabilitation, it is perhaps 
important to point out certain diff erences between the Prussian and Saxon codes 
as they each expressed diff erent views of who determined a person’s unworthiness 
for offi  ce. Th e Saxon penal code of 1856 automatically imposed felony disenfran-
chisement after any penitentiary sentence but left open felons’ worthiness to hold 
public offi  ce. In Prussia, unworthiness to hold offi  ce was a de jure consequence of 
the law. Nonetheless, people could be restricted in exercising their civil privileges 
in a diff erent way in Saxony. Th is was in fact covered by the Saxon Municipal 
Ordinance: an addendum from 1837 stipulated that the Municipal Council had 
the fi nal decision concerning whether an off ender would be denied the right to 
exercise civil privileges.103 In this sense, the decision was much more of a com-
munal aff air than in Prussia, where it was made by a single judge. 104 Th is shows 
the diff erence in the ways this punishment could be approached and how jurists 
believed it was connected to the moral beliefs of the people.

Wick’s arguments regarding the possibility of rehabilitation echoed certain 
phrases from guidelines distributed by the Prussian state, particularly concerning 
the question of returning a person’s right to wear the state cockade. Prussian Min-
ister of the Interior Otto Th eodor von Manteuff el clarifi ed an important condi-
tion for a citizen to regain his right to wear the state cockade in an 1845 circular: 
“Th e person seeking restoration of rights has fully recovered the respect and trust 
of his fellow citizens.”105 Th is formulation helped Wick argue that there was no 
room for rehabilitation in the law since it was impossible for a judge to decide if 
somebody had indeed recovered the respect and trust of his fellow citizens.

In this regard, Wick’s beliefs nonetheless deviated from the penal practices 
of many German states, where the rehabilitation of rights was often possible for 
people who were severely aff ected by their disenfranchisement. In fact, the notion 
of rehabilitation was as prominent in discussions about felony disenfranchise-
ment as was the notion of honor. In the 1865 edition of Carl Th eodor Welcker 
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and Carl von Rotteck’s Staatslexicon, lawyer Karl Buchner defi ned the notion of 
rehabilitation as “Th e cancellation of all legal incapacities resulting from a sen-
tence.”106 Buchner’s entry was largely dedicated to the topic of felony disenfran-
chisement. As this punishment was the primary legal hindrance resulting from 
criminal convictions (next to police supervision) in the German penal codes, 
Buchner viewed rehabilitation and felony disenfranchisement as two essentially 
related notions.

In the end, the main question concerning rehabilitation was who should 
be responsible for making the decision? Th e answer to this question was clear: 
it could only be given as a pardon from the head of the state and was, thus, a 
form of landesherrliche Gnade, or mercy on the part of the sovereign. Such mercy 
intimately connected rehabilitation to monarchical rule, which reinforced the 
notion that the rights of public participation were truly privileges, that is, some-
thing the head of state determined. Th ere was also the question of the criteria for 
determining whether someone was eligible to have his rights restored in the fi rst 
place. Monarchs delegated this decision to a state bureaucracy, as is clear from 
the guidelines of the Prussian state codifying a procedure for the restoration of 
the right to wear the state cockade. An 1822 decree stated that anyone within 
Prussian jurisdiction was permitted to petition to restore this right. Th e only 
requirement was that the petitioner append to his letter of petition a certifi cate 
of good conduct during his time in the penitentiary.107 Th e local police commis-
sioner would collect all the information about the petitioner and was expected 
to report his fi ndings to the Ministry of the Interior and the Ministry of Justice, 
both of which subsequently advised the monarch. In other words, although the 
restoration of the privileges was a form of monarchical grace, it was organized on 
the principles of the bureaucratic state.

Wick repeated his arguments against the possibility of rehabilitation in an 
1851 article for the Archiv des Criminalrechts and ended up in a debate with the 
Privy Councilor of Karlsruhe, Wilhelm von Brauer.108 Brauer’s opinion was the 
opposite of Wick’s. He advocated that it was the judge’s duty to decide whether 
an off ender had improved his conduct. Th is meant that Brauer also opposed 
rehabilitation as a form of sovereign mercy and saw it rather as a part of bureau-
cratic governance. Brauer believed that local authorities played an important role 
in determining whether one’s conduct had improved. Th e judge, he argued, had 
to rely on the reports of pastors and local authorities to make his decision.109 In 
fact, this was already common practice in some German states. In the Kingdom 
of Württemberg, for instance, off enders had been able to petition the judge for 
the restoration of their civil privileges since 1849.110

In fact, many of the penal codes implemented after Wick had published his 
treatise in 1845 also introduced the deprivation of civil privileges for a limited 
period of time (for instance, in the 1851 Prussian code it was limited to a maxi-
mum of ten years), together with the possibility of rehabilitation. Th is gave Wick 
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occasion to republish his book in 1853: he wished to remind the German public 
that this form of punishment was a genuine expression of German public opin-
ion, underscoring the morally reprehensible character of certain crimes, and that 
the current laws failed to take this seriously.

“Civil Honor Rests on Irreproachableness”

Th e concept of honor, in combination with the notion of trust, was the cen-
tral term around which the entire policy of felony disenfranchisement revolved. 
Whoever violated the general trust that stood at the foundations of the political 
community was dishonored from that moment on. Conceptually speaking, this 
also meant that the notions of honor and trust were no longer seen as purely 
individual qualities. Rather, they took on more abstract defi nitions around the 
turn of the nineteenth century.111 German historian Ute Frevert has shown that 
the verb “trust” gradually came to be used as an independent noun and that 
the concept also became invested with emotional values during this period.112 
Indeed, one of the most infl uential texts on criminal law from the fi rst half of the 
nineteenth century, Konrad Franz Roßhirt’s Geschichte und System des deutschen 
Strafrechts, defi ned public trust as a “common sentiment.”113

Th e emergence of another concept in legal discourse was crucial in this respect, 
too: the notion of Rechtsgut, from the two German words Recht and Gut, mean-
ing a legal good.114 Historical inquiry into the origins of the term has shown 
that the concept of Rechtsgut was developed by nineteenth-century legal scholar 
Johann Michael Franz Birnbaum, who introduced the term to criticize the idea 
(defended by the famous Enlightenment legal scholar Anselm Feuerbach and 
others) that criminal off enses should be defi ned as violations of other people’s 
rights. Birnbaum argued that penal law was supposed to be about more than just 
the protection of people’s individual rights; it was about the protection of certain 
goods that make society function: legal goods.115 Th e term Rechtsgut was therefore 
meant to encompass more than just a person’s individual rights—it was really a 
good that circulated in society. As a result, honor and trust were quintessentially 
seen as goods that were more abstract than individual rights that could be dam-
aged by criminal acts. Indeed, the introduction of such categories as transcendent 
individual rights and feelings resonates with Durkheim’s statement that punish-
ment “continues always to bear a stamp of religiosity.”116

Th is indicated that part of the state-building process of the nineteenth century 
involved German states’ eff ort to transform “civil honor” (staatsbürgerliche Ehre) 
into the hegemonic understanding of honor and to have it coexist with other 
notions of honor. One could encounter this idea—that several interpretations of 
the notion of honor coexisted but that one was hegemonic—in important Wil-
helmine legal commentaries that discussed what kind of “honor” disenfranchise-
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ment actually targeted. Th ere were a few alternative voices, such as that of the 
liberal Prussian journalist Ernst Rethwisch, who argued that there was just one 
kind of honor and that disenfranchisement targeted this “general human honor”: 
“whenever someone denies another person the capacity to develop those virtues 
that are shared in essence by all . . . injury is done to human honor.”117 However, 
the infl uential Wilhelmine legal scholar Otto von Gierke held a more common 
understanding of this specifi c kind of honor, placing it in a hierarchy extending 
from general human honor to the specifi c individual honor awarded to people 
through decorations and promotions. “Honor as a citizen” stood above general 
human honor and below “special” honor, which was the honor of belonging to a 
certain group, like the army or a private guild.118

Of course, this layered defi nition of the notion of honor coexisted with the 
gendered concept of honor. For instance, in Johann Caspar Bluntschli’s 1858 
Staats-Wörterbuch, the Bavarian lawyer and Germanist Konrad von Maurer 
argued: “When thinking of the high honor of the respectable lady, most weight 
is given to sexual chastity.”119 Yet, this “high honor” was also supposed to be 
distinguished from the “regular” honor of man and woman, which, in his mind, 
consisted in respect for their life and property.

In this way, the notion of “civil honor” became part of the moral vocabulary 
of citizenship and a powerful rhetorical device for exalting the ideal citizen. “Civil 
honor rests on irreproachableness by virtue of which someone is given full trust 
within a state,” a commentator noted in 1851.120 Honor thus became highly asso-
ciated with the question of whether someone was a law-abiding, “irreproachable” 
(unbescholten) citizen, something the historian Friedrich Zunkel called the “civil 
equation of positive law and honor.”121 However, this use of the notion of honor 
and the attempt to make it the hegemonic understanding of honor also sparked 
much controversy. Intellectuals of the German Empire vehemently debated the 
diff erentiated defi nition of honor, often leading to outcries about the “confusion 
in honor concepts.”122 To put it another way, honor was a “fl uid” concept.123

Th is meant that not all members of German society equated being honorable 
with being a law-abiding citizen; this was especially true of those who claimed 
that the law should have no say in determining their honor. For instance, German 
aristocrats and bourgeois individuals often regarded their honor as an expression 
of their unique individuality, contrasting it with the “boring” uniformity of the 
modern state. In fact, they frequently defended their personal honor in unlawful 
duels, thereby protesting “against everything they disliked about civil society.”124 
Hence, upper-middle-class individuals commonly defi ned their honor in oppo-
sition to the development of the ubiquitous state and the idea that citizenship 
itself conferred “honor.” Th e Prussian aristocrat Herrmann von Gauvain, who 
fi ercely defended dueling in an essay for the Berliner Revue in 1865, argued that 
the progressivist and liberal creed in which every individual was subsumed under 
the category of citizenship was diametrically opposed to the “Germanic” honor 
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that belonged to the unique individual.125 In other words, the uniformity that 
modern ideas of citizenship engendered destroyed the “personal independence 
for which honor is willing to fi ght,” as German philosopher Georg Wilhelm 
Friedrich Hegel once put it.126

One must bear this idea of honor in mind when considering the remarks of 
one of the earliest critics of felony disenfranchisement, Wilhelm von Humboldt. 
In his refl ections on penal law in his 1792 book Ideen zu einem Versuch, die 
Gränzen der Wirksamkeit des Staats zu bestimmen, Humboldt argued—before it 
was even introduced in German penal codes—that the idea of depriving some-
one of honor as a punishment should be completely rejected. It was not the 
harshness of the punishment that drove his view, as many later critics would 
claim, but rather his understanding that “real honor” could not be subjected to 
state power: “the honor of a man, his fellow citizens’ good opinion of him, is in 
no way something that the state has the power to aff ect.”127 Th e idea that the 
state could damage or protect one’s honor thus fundamentally contradicted the 
personal beliefs of many “honorable” members of German higher classes, such as 
Humboldt’s. Resistance to this idea would long endure. German chancellor Otto 
von Bismarck, for example, famously stated before the Reichstag in 1881: “My 
honor lies in no one’s hand but my own, and it is not something that others can 
lavish on me.”128

Th e discrepancy between both Humboldt’s and Bismarck’s statements and 
the hegemony of the state concept of honor partially derived from the “dual” 
nature of their elitist notion of honor. In much of the literature on the topic of 
honor—especially in the literature from the nineteenth century—one encoun-
tered the distinction between “internal” and “external” honor.129 Th is distinction 
sought to capture the diff erence between honor as the mere “external” recogni-
tion of one’s value and honor as an “internal” subjective entitlement and sense 
of worth. In many respects, this individual and subjective element of the notion 
of honor contradicted the idea that the laws could regulate who was considered 
honorable. After all, according to this understanding, the individual was con-
sidered the measure of his or her own honor. On these grounds, the dueling 
German bourgeoisie emphatically distanced themselves from civil honor laws 
that regulated the distribution of honor and adhered instead to its own “code 
of honor.”130

Despite the strong opposition of the higher classes in the German states to equat-
ing honor with citizenship, the rise of the notion of staatsbürgerliche Ehre was 
inexorable. Irreproachableness (Unbescholtenheit) came to be a symbol of the 
Prussian politics of citizenship, with this notion coming up occasionally in reg-
ulations on the exercise of political rights. Whenever people criticized the domi-
nance of the model of national citizenship over traditional aristocratic privileges, 
irreproachableness always played a central role.131 Th e penal law of the state and 
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the local administrators of criminal justice thus gradually became the sole author-
ities in questions of honor and dishonor. All of this has to be seen as part of a 
broader attempt to make people primarily subjects of the state and to make the 
state the only arbiter in these questions.
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