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Less than a month after the final verdict of the Nuernberg Military Tri-
bunals (NMT)! had been handed down in the so-called High Command
Case, the departing chief prosecutor, Brigadier General Telford Taylor,
wound up the four-year-long venture in a statement to the International
News Service, articulating his expectations as to the legacy of the trial
series. To those who thought that the war crimes proceedings, which
by that time had come under scrutiny and criticism on both sides of the
Atlantic, would fade into oblivion Taylor issued a stern warning: “I ven-
ture to predict that as time goes on we will hear more about Nuremberg
rather than less, and that in a very real sense the conclusion of the trials
marks the beginning, and not the end, of Nuremberg as a force of poli-
tics, law, and morals.”? Although not everything did go as planned and
most of the later Nuremberg trials indeed receded into prolonged obscu-
rity, Taylor’s prophecy was not wholly mistaken, and the trials would
indeed show a remarkable resilience, if more indirect and implicit than
had been intended, in shaping politics, law, and historiography (rather
than morals). Tracing these—frequently twisted—roads of the NMT’s
influence and impact lies at the heart of the present volume.

Taylor’s statement attested to the great ambitions entertained by
the American prosecutors in preparing the NMT. The so-called Subse-
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quent Trials went beyond their famous, in a malign way more glamor-
ous predecessor, the International Military Tribunal (IMT) with its cast
of high-ranking Nazis. While the IMT’s ambition had been to punish
the surviving leadership of the Third Reich and put on record Nazi
criminality, the NMT, or rather their instigators, aspired to nothing
less than indicting the entire Nazi state and analyzing its workings in
an authoritative way. Structures rather than individuals, and institu-
tional representatives rather than easily identifiable villains, were to be
publicly prosecuted, literally for everyone to see. For that reason, the
courtroom became the site of (pre)scholarly dispute over the nature of
the German dictatorship, its power structures and dynamics, and most
important of all, the highly charged issue of who was answerable for the
regime’s crimes.

On the German side, the trials presented a second major stage (after
the IMT which had put the blame almost exclusively on the top level of
the Nazi leadership) in the process of coming to terms with the legacy
of guilt and the need for atonement. Not surprisingly, the defendants
rejected entirely the American reading of the Third Reich, pleading “not
guilty” both for themselves and for German society.? Since the different
explanations of the prosecution, the judges, the German lawyers, and
the defendants often proved to be mutually exclusive, the Nuremberg
trials rapidly turned from an effort at judicial reckoning to a forum for
protracted negotiations over history which affected political as well as
academic life in postwar Germany. A whole set of narratives of the all
too recent history emerged from the NMT trials and made their way
into historical textbooks, speeches of commemoration, and the phras-
ing of restitution acts. Conversely, other narratives such as victims’
accounts remained conspicuously subdued or absent. As the contribu-
tions in the present volume argue, many of these representations and
images, interpretations and legal legacies had their genesis in the NMT
rather than the IMT. Patterns and paradigms which would determine
historical research, policies of remembrance, and the evolution of inter-
national criminal law emanated from the “subsequent proceedings” and
resonate until the present day.

That these narratives have by and large escaped the attention of his-
torical research so far is the result of two key shortcomings of the exist-
ing, in fact abundant, studies dealing with Nuremberg: firstly, there
has been too strong and exclusive a focus on the IMT at the cost of the
NMT. Without denying its merits, the IMT-centered approach has led
to a view of the Nuremberg stage which has preferred the spectacular
over the profound, the big names and the drama at the surface over
the intricate patterns and deep structures of analysis, narration, and
interpretation.* Secondly, the relative neglect of the NMT5 attests to a
perspective on Nuremberg which conceives of the proceedings either as
an epilogue to the Third Reich or as the prologue of its three successor
states (and, indeed, often solely of the Federal Republic).® Meanwhile,
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little effort has been made so far to read the trials as trials, i.e. to take
seriously both the epistemological premises of judicial proceedings and
the dialectical tension of the historical-political trial.

From this perspective, the trials at Nuremberg (and Tokyo) stand out
as the first major manifestations of what has by now come to be known
as “transitional justice,” embracing the three types identified by Timo-
thy Garton Ash as judicial trials, purges, and history lessons.” The NMT
as a concerted—if, from the German point of view, imposed—effort
to come to terms with the past pursued all three objectives by trying
to bring perpetrators to justice, to eliminate them from key positions
in German society, be they in the public service or in business, and to
establish a comprehensive, authoritative historical narrative of twenti-
eth-century Germany and Nazi rule.

Transitional Justice, Trial Narratives and
Historiography

Despite its recent career in academic debate, transitional justice is hardly
a new concept. In fact, in his famous analysis of the political trial, first
published in 1961, the American-German jurist Otto Kirchheimer paved
the way towards such an understanding of justice at the intersection of
history and law which to him accounted for the “peculiar dialectics” of
the Allied proceedings at Nuremberg. These, he argued, had been the
most important case of what he dubbed “successor justice”—a specific
variant of the use of legal procedure for political ends which Kirchheimer
conceptualized non-normatively and beyond the abuse of Stalinist and
Nazi show trials®*—and had thus been characterized by their “both retro-
spective and prospective” intentions.® As a former analyst of the United
States Office of Strategic Services (OSS) and a close collaborator of those
OSS colleagues who went on to Nuremberg, Kirchheimer’s analysis not
only built on first-hand knowledge, but also gave an insight into the
multiple intentions of those who had done the ground work for the trial
program. As a former German émigré, a well-reputed legal theoretician,
and an OSS employee, Kirchheimer could lay some claim to representa-
tiveness for the members of the Nuremberg think-tank. And he was no
less characteristic in his endeavor to fit the Nuremberg experience into a
larger intellectual undertaking, in his case an analysis of the power and
the obligations of law in the age of total war. In fact, his own academic
path—first fighting Nazi Germany through analysis, and then evaluating
Nuremberg’s contribution to the world order of the twentieth century’s
latter half—was mirrored in the retro- and prospective pattern Kirch-
heimer found in the Nuremberg trials.

What was more, Kirchheimer tackled an issue that has been on the
minds of many historians (and some lawyers) over the past decades,
although the debate is nearly as old as the two disciplines: how close
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family bonds between historiography and jurisprudence are, which epis-
temological premises they share, and how they relate to the larger cat-
egories of “truth” and “justice.” These do not need to be discussed here
in detail. Suffice it to say that much of the criticism brought against the
Nuremberg trials is rooted either in misunderstandings or in the lack of
analytical rigor, or both, when it comes to differentiating between the
diverse levels on which the war crimes trials were staged.l® Historians
have frequently criticized Nuremberg for failing to account for histori-
cal complexity and bring about adequate justice, while jurists are wary
of the historical agenda of the trials and the historians’ tendency not
to appreciate the trials as legal institutions governed by established
procedures and operating their own logic.!! The present volume avoids
both dead ends. Neither does it conceive of the law in general and the
NMT in particular as a closed system only comprehensible if placed
in the history of legal dogma, nor does it judge the trials by standards
which ignore the peculiarity of legal thought and, more importantly,
legal practice.

Instead, the contributions to this volume concentrate on another
dimension of that double tenet of transitional justice as depicted by
Kirchheimer. Its underlying contention that the successor trial as a spe-
cific legal institution shares its essentially diachronic perspective with
historical research is one easily identifiable issue at stake. Another is
the trial’s quality as a tool to enquire into political issues in the broad-
est sense, i.e. a social performance which raises questions of causality,
responsibility, and legitimacy—this is the didactic quality of all criminal
trials which Lawrence Douglas has emphasized.’? And the trial also
bears political significance in its own right and constitutes a subject of
historical study itself.!®> A third common denominator of the trial and
historical analysis will be found in the narrative as the key means of
structuring analysis. Both the legal trial and the historical study are
reconstructions of past events and therefore essentially interpretative,
leaving a residual degree of uncertainty which is reflected in historio-
graphical Quellenkritik (source criticism), on the one hand, and in the
legal figure of doubt, prohibiting conviction under the Rule of Law,
on the other. Clearly, both undertakings also differ, mostly in their
consequences. Whereas the trial is “a practical enterprise,” historical
investigation is essentially (though not exclusively) academic.* While
historiography allows for ambiguity, the judgment, in the end, will usu-
ally have to side with either of the two narratives presented.'®

Without obscuring these differences, it is the common denomina-
tors that the present volume sets out to investigate, with the narrative
as a crucial junction. As Robert P. Burns has demonstrated for the
trial, narratives help to organize vast and complex information, lend-
ing coherence and consistency to analysis. The courtroom dynamics
are marked by a dialectical sequence of construction and deconstruc-
tion of narratives which is undertaken in turns by prosecution and
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defense—in particular in the adversarial pattern of Anglo-Saxon law.!6
Thus, the trial resembles historical debate, and both forums of discus-
sion have proven to be mutually susceptible to their respective insights.
In particular, practitioners of contemporary history have made ample
use of legally generated sources—interrogations, protocols of proceed-
ings, accumulated evidence, indictments, and judgments—while lawyers
have, in turn, resorted to historiographical expertise in order to inter-
pret evidence, or as a substitute where other proof has been unavailable.
There is hardly any more compelling case for this intense, often fruitful
cooperation than the legal and historical investigation of the literally
immense crimes of National Socialist Germany.'”

Early Analyses of the Third Reich and Nuremberg’s
Epistemic Community

In fact, the very scope of Nazi criminality and the difficulties with which
the Allied—especially the distant American—prosecutors met when
enquiring into the workings of the Third Reich, made them look out
for structuring devices early on, and such analyses and interpretations
were indeed readily available. Excavating Nazi Germany’s diverse lay-
ers of power, influence, and responsibility, the task of exposing the scale
of criminal deeds, and analyzing the dynamics of destruction was helped
a good deal by interdisciplinary assistance provided by experts such as
Otto Kirchheimer. The German lawyer was one of many émigrés who, in
addition to American academics, entered the Allied services as govern-
ment advisors, military and intelligence officers and who brought along
a range of theoretical and methodological tools, or abstract knowledge
to be turned into useful information. Jurists and philosophers, histori-
ans and economists conferred in Allied offices such as the OSS and the
Foreign Economic Administration (FEA), in the Departments of War
and Justice, within the Allied occupation authorities such as the Office
of Military Government, US Element (OMGUS), and at Nuremberg
where they formed a temporary, often pragmatic rather than principled,
yet effective epistemic community.!® Despite considerable differences in
terms of their academic training and their respective ideological creeds,
these people—predominantly but not exclusively men—shared a set of
common objectives which were best summarized in the famous ‘four Ds’
of the Potsdam Agreement in August 1945: the policies of democratiza-
tion, denazification, demilitarization, and decartelization were not only
the lines along which Germany would have to be rebuilt, these were also
the categories in which much of Nazi criminality was sorted.®

As the following years of Allied occupation would show, there was
less agreement on what precisely these objectives meant in practical
terms between the four victorious powers as well as in their respective
offices. However, in what Jeffrey Herf has called “the brief Nuremberg



6 Kim C. Priemel and Alexa Stiller

interregnum between the end of the war and the crystallization of the
Cold War,”?° the determination to expose the Third Reich’s offences
overcame these differences. What was more, there was a general agree-
ment that only an all-embracing approach to Nazi criminality, cover-
ing all spheres of society, would do. The years 1944 to 1947 may not
have been that “golden era of judicial confrontation with the Nazi past”
that Herf has rather optimistically found them to be. But it was during
these years that plans for Allied occupation, German reconstruction
and, most of all, judicial reckoning were devised by an epistemic commu-
nity, short-lived though it was, which agreed on key issues—although
frequently more on the questions to be asked than on the answers to
be given: which had been the most harrowing crimes, who had been
the most important perpetrators, and which wrong turns Germany had
taken in the preceding decades. Thus, an American penologist like Shel-
don Glueck, a German lawyer and political scientist such as Franz L.
Neumann, jurists Raphael Lemkin and Hersch Lauterpacht, historians
Hajo Holborn and Walter L. Dorn, and economists Edward Mason and
Otto Nathan, half of them European émigrés, could all agree on the
salient features of National Socialist rule and modern German history:
(1) a tradition of authoritarianism and militarism; (2) a corresponding
lack of liberal, democratic, and free-market institutions; (3) a racialized
worldview—though its genuineness was less unequivocal with Marxist
analysts like Neumann; and (4) a vicious onslaught on multilateralism
which was targeted by the prosecution’s double construct of conspiracy
and crimes against peace for which the War Department lawyer Murray
C. Bernays has become famous.?! Some of them, including Glueck, Neu-
mann, Lemkin, and Bernays, joined the Nuremberg project in person,
although the influence of their written works may have been even more
profound. Glueck’s articles on war crimes trials and aggressive war,
Neumann’s famed Behemoth, and Lemkin’s opus magnum Axis Rule, in
spite of the initial outsider position of its author, became set texts with
the Nuremberg prosecution and helped to shape the narratives which
would govern the war crimes trials at the Palace of Justice.

In his celebrated study, Behemoth, Neumann argued that the Nazi
state was based on four pillars: the armed forces, private business, state
bureaucracy, and the party (including the SS).22 Building on this para-
digm, the NMT prosecutors emphasized precisely those crimes which
showed the interaction between the said groups and accordingly com-
posed the trial series. Among the twelve trials, three proceedings tar-
geted German industrialists (the Flick, Krupp, and I.G. Farben cases),
two indicted generals and field marshals (the Hostages and High Com-
mand cases), four put SS officers in the dock (the Medical, Pohl, RuSHA,
and Einsatzgruppen cases), and two more investigated the role of state
bureaucracy (Justice and Ministries cases); the solitary case against
Erhard Milch combined features of all divisions. Obviously, Taylor’s
Office of Chief of Counsel for War Crimes (OCCWC) applied Neumann’s



Introduction 7

theoretical premises,? but there were also limits to the transformation
of the abstract concept into judicial practice. The prosecutors made use
of Neumann’s study only to a certain degree both for practical reasons
and the fact that other ideas resonated in the concept of the twelve tri-
als as well.

Among those influential ideas was Sheldon Glueck’s seminal study
on aggressive war,?* which may justly be described as the second set text
of the Nuremberg paradigm. Glueck, who collaborated with members
of both the IMT and the NMT staff, had already been a major influence
on Robert H. Jackson’s preparations for the four-power tribunal with
its central objective of proving that the alleged “major war criminals”
had been involved in the planning and waging of a war of aggression. In
combination with Bernays’s tactical advice to resort to the conspiracy
charge,? the idea that “aggressive war” was the principal international
crime had been ingested into the Nuremberg proceedings and had made
the charge of “crimes against peace” the gravamen especially of Jack-
son’s strategy. As a former member of Jackson’s office, it is hardly sur-
prising that Telford Taylor adopted a similar stance. However, the trials
under his direction displayed a marked broadening of scope under the
influence of Neumann’s analysis, involving a larger group of protago-
nists and drawing a much more complex, institution-minded picture of
the Third Reich.

Simultaneously, another important wartime study on the Nazi state
gained influence among the staff of OCCWC. Raphael Lemkin’s report,
Axis Rule in Occupied Europe, and the concept of “genocide”? had a
lasting effect on the composition of the trial series and the prosecu-
tors’ view on the Nazi crimes, serving as the third set text for the NMT
paradigm.?” The prosecution in the RuSHA, the Medical, and the Ein-
satzgruppen trials drew heavily on the “genocide” concept. It served
as a prime means of describing both the dimension of the crimes and
their underlying intentions, i.e. the extermination of a nation, an eth-
nic group, and other groups of persons. These trials formed a distinct
group of “atrocity trials,” although all trials featured atrocity charges
which were easier to prove than the elaborate constructs of conspiracy
and aggressive war. The prosecutors with Taylor leading the way saw
atrocities, whether human experiments, kidnapping of children, expul-
sion, or mass murder, as crimes committed to achieve the aims of the
“Nazi Plan.”

The manifest influence the members of the above epistemic com-
munity, despite all compromises, exerted on the construction of the
Nuremberg paradigm and to an even greater extent on the formulation
of indictments and opening statements—the prime documents to phrase
the narratives and arguments which make up the “double helix” of the
theory of the case®®—betrays yet another narrative dimension, though
on a meta-level of analysis. Biographical narratives are tightly inter-
woven with the evolution of the Nuremberg trial program and with its
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implementation. Kirchheimer and Neumann, Lemkin and Lauterpacht
ingested their professional expertise just as much as their personal
experiences into their contributions on how to bring the Third Reich to
justice. It was not by accident that it was Lemkin and Lauterpacht who,
having lost nearly all of their families to Nazi murder, helped the largely
unheard of categories of “genocide” and “crimes against humanity”
into the courtroom.® Nor was it mere chance that Neumann and Kirch-
heimer, both students as well as critics of Carl Schmitt, found their legal
concepts soon engaging those of their former mentor, most notably in a
rehearsal of “Behemoth vs. Leviathan.”3

The Nuremberg Trials and their Protagonists

Whereas personal experience and professional expertise were thus
infused into the shaping of the trials behind the scenes, other protag-
onists made a visible appearance on the Nuremberg stage, playing a
crucial part in the actual dynamics of the proceedings and, not least of
all, their public perception. Both IMT and NMT are most often looked
at from the side of the perpetrators, and it is on them that the lights
have been quite literally placed: a judicial freak show which puts on
display the agents of genocide, terror, and war. However, they were
but one faction implicated in shaping the trials. Others were involved,
including the prosecution counsel—some of them well-known, some of
them forgotten—and their large staff of analysts who never appeared
in court, the defense lawyers, the judges who made a brief jump from
and back into historical obscurity, and finally the witnesses, who mostly
would remain nameless outside the trial transcript. Among those who
formed Nuremberg’s outlook and impact, the two US Chief Prosecu-
tors in the IMT and NMT, respectively, played major roles. With their
ambitious tenets—the one to outlaw aggressive war as the supreme
crime once and for all, the other to provide a full, legally and historically
valid analysis of National Socialism, and also thanks to their penchant
for rhetorical bravado (which generations of historians have liberally
and gratefully quoted from)—Robert H. Jackson and Telford Taylor
left their marks on the Nuremberg scenery. Conversely, both Jackson
and Taylor, although pursuing successful careers well before the war,
owe their share of fame to the spotlights which were directed on the
Palace of Justice. It was Nuremberg which turned them—along with
the British Chief Prosecutor Hartley Shawcross and the French jurist
Henri Donnedieu de Vabres—into persons of historical significance and
historiographical interest.

This is even truer for the second tier of officials. Prosecutors like
Robert M.W. Kempner and Benjamin B. Ferencz rose to prominence
thanks to their role in the trials and would build on the social capital
accumulated at Nuremberg ever after. Both became public figures in
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the wake of the trials and used the momentum to build a career out of
them, the former as the self-conscious and self-styled thorn in West Ger-
many’s Wirtschaftswunder society, the other as a negotiator for the Jew-
ish Claims Conference and an untiring campaigner for the International
Criminal Court.?® In his contribution to this volume, Dirk Péppmann
shows that Kempner was not only one of the key agents in shaping the
trial program, but that he also came to epitomize everything the West
German public loathed about the tribunals. Although rather successful
in court, Kempner was singled out by critics as the mastermind of “vic-
tors’ justice” with clear implications of the stereotype of the “vengeful
Jew.” However, for good or ill, this negative public attention stimulated
Kempner’s postwar career as a prominent critic of both old and new
Nazism in Germany; Nuremberg thus made the man, Péppmann con-
cludes.

The significance of Nuremberg as a defining moment in individual
careers holds much less truth for the majority of the judges. In the Ein-
satzgruppen case, however, Judge Michael Musmanno played a larger-
than-life role which brought him a fair share of public attention on
which much of his later career, including as an expert witness for the
prosecution in the Eichmann trial in 1961, would rest.** Hilary Earl
shows how the interaction of courtroom adversaries fashioned indi-
vidual trials’ dynamics and also boosted reputations. Revisiting the
Einsatzgruppen trial, she highlights the interplay of the three main
protagonists: much of the case proceeded as a dialogue between Mus-
manno and Otto Ohlendorf, accounting for both the huge success of
the prosecution in achieving convictions of the defendants and for the
differentiated sentences, which were ultimately pronounced by the pre-
siding judge, a declared critic of capital punishment. Despite this key
role, Musmanno faded into historical oblivion after his death whereas
Ferencz made a career out of his Nuremberg experience, in this respect
no different from Kempner. For most of the judges, anyway, usually
being older than both prosecution and defense counsel, the Nuremberg
assignment remained a singular event, briefly moving them beyond the
routines of their previous careers, and not all of them were too happy
with their involvement afterwards.®

The same cannot be said for the German attorneys who, like some of
their American counterparts, made good use of the career opportunities
which opened up by acting on such a large stage. A great number of
the Nuremberg defense counsel, as Devin Pendas’s chapter highlights,
specialized in “Nazi trials,” often working more than once for the same
client. This was the case for the industrial firms on trial in Nuremberg
and their associates, many of whom faced private litigation suits once
the criminal trials were closed.?® Such follow-up proceedings provided
one mechanism by which the Nuremberg debates, elaborated and modi-
fied by the courtroom personnel of defense and prosecution counsel,
were transferred to other arenas and kept alive. Not least of all, the
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clemency campaign itself, organized by Nuremberg’s convicted defend-
ants and their lawyers, had a major part in continuing the examination
of National Socialist criminality. Although the West German politics of
the past with their self-exculpatory dynamics clearly showed an impe-
tus quite opposed to that originally pursued by the Allies, they may, as
Robert Moeller has recently argued, have been the prerequisite for the
more critical reflection on the breadth and scope of German responsibil-
ity which set in by the late 1960s.%"

The public onslaught on Nuremberg, in which former defense law-
yers played a crucial role, was opposed by Taylor, Kempner, Ferencz,
and their fellow prosecutors. They vigorously defended both the histori-
cal and the legal legacy of Nuremberg, choosing the same format as their
adversaries: newspaper and journal articles, books, and public speeches.
A good deal of “Nuremberg literature” for many decades was authored
by the protagonists themselves, frequently even mutually reviewing
their respective writings.?® Thus, the Nuremberg source corpus com-
bines the wartime and early postwar writings of the epistemic com-
munity as depicted above but also the memoirs, treatises, and essays in
historiography by prosecutors, defense lawyers, and defendants. Many
of these not only became genuine bestsellers, they also helped to spread
notions of untarnished ethics and legends of righteousness among a
larger public. This was the case with regard to the Wehrmacht. Ger-
man generals’ recollections of how they had remained true to the ideals
of chivalrous warfare, ignorant of the crimes of the SS, and how they
might have won the war had Hitler not interfered, were legion in the
1950s, adding up to a veritable literary sub-genre.®

Not all protagonists of the Nuremberg trials have been able to exert
such influence on historical research, though. In fact, the trials and their
personnel also served as multipliers for empirical flaws, analytical short-
comings, and interpretative dead-ends. Donald Bloxham has amply dem-
onstrated the deficiencies of the trials to—literally—do justice to the
Holocaust which he traces back to the “tyranny of a construct” made up
of the charges of conspiracy and aggressive war on the one hand and the
lack of victims’ testimony on the other.*’ In his chapter, Paul Weindling
saves one group of Nuremberg’s protagonists from historical oblivion. By
examining the roles played by the victims of Nazi atrocities, Weindling
argues that they were, on average, much more prominent and much
more effective in the NMT than has been assumed until recently. In the
Medical trial, the victims’ voices were particularly audible and gave the
proceedings a peculiar character. The prosecution strategy framed the
experiments on humans into the larger picture of Nazi war and geno-
cide.*! This view was accepted by the tribunal which condemned human
experiments of any kind unless there was the clear agreement of the
subject on the tenets and methods of research. This formula, known as
“informed consent,” would be widely adopted by physicians and scien-
tists and gives credit to the victims’ perspective the trial assumed.
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Nuremberg’s Impact on Historiography and
International Law

“Nuremberg” is usually associated with the trial-by-document strategy
favored by Jackson and executed paradigmatically by Ferencz in the
Einsatzgruppen case, where the prosecution built its strategy entirely
on German records.?? However, of the NMT cases, this was a rather
extraordinary example, and if the Einsatzgruppen trial was on the far
end in that respect, the Medical trial occupied the other extreme. Inter-
estingly, the judges in the “Doctors’ trial” imposed particularly severe
sentences, second only to those of the Einsatzgruppen verdict, which
raises questions about the success of the different prosecution strate-
gies. Another explanation for the notable severity might be detected in
the physicians’ failure to create a convincing image of mere, disinter-
ested experts.

In this the doctors clearly differed from the businessmen tried in
the industrialist cases. Kim C. Priemel demonstrates that the three
industrialist trials at Nuremberg were at the heart of the subsequent
proceedings and played a pivotal role in shaping the trial series, its pre-
rogatives, tenets, and outcomes. The defendants were charged as offic-
ers of the leading German economic institutions, as corporate officials of
their own organizations, and as individuals, thus displaying the alleged
guilt of the Nazi economic system as a willing and enthusiastic instru-
ment of a criminal state bent on aggressive war. In turn, the German
industrialists and financiers in the dock went to great lengths to fend off
these accusations. Early on, they laid claim to interpretative sovereignty
over the very recent past and constructed coherent frameworks of self-
perception and self-presentation. As a result, the concept of “totalitari-
anism” rose to prominence. It soon became the interpretative blueprint
among German elites and turned industrialists from perpetrators into
victims for the next forty years, before the onset of a renewed and criti-
cal business history in the 1990s.

Alexa Stiller’s chapter deals with one of the key questions in evaluat-
ing the legacy of Nuremberg—the significance of punishment of mass
violence against civilians at the NMT trials and the question of how the
Holocaust was located within this phenomenon. Analyzing a wide range
of trials both at Nuremberg and outside, she argues that the prosecutors
and researchers used the new concept of “genocide” in order to describe
the pattern of deportation, forced recruitment, coerced abortion, mass
murder, and other crimes, but entertained different understandings
of this term. Their usage was confined to a descriptive rather than to
a legal mode, since the mandatory standard of the Genocide Conven-
tion would not be fully formulated until December 1948, i.e. well after
the trials’ conclusion. Therefore, Taylor’s team adopted “genocide” in
exactly the way Lemkin had described it in his famous book in 1944.
There, Lemkin had focused on the “techniques of genocide,” highlight-
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ing not only biological and physical action—as subsequently formu-
lated by the Genocide Convention—but also political, social, economic,
cultural, religious, and moral impairments on the life of a nation or a
minority group. As Stiller argues in her contribution, the concept of
genocide took more than one shape in the courts at Nuremberg, losing
much of Lemkin’s broader vision along the way, and would be linked
(and limited) to the murder of the European Jews for a long time.

This restricted perception of genocide also caused considerable collat-
eral damage, especially when it came to identifying the agents of mass
murder, expulsion, and destruction. The focus on the SS as the quintes-
sential perpetrator group assumed its distinctive shape in the Palace of
Justice and went on to characterize much of early historical research,
not to mention more popular pictures. The strange career of the image
of the “black order,” pursued in Jan Erik Schulte’s chapter, owed a lot to
the “institutional approach” which the Nuremberg prosecutors devised
as their analytical backbone. Originally intended as a heuristic tool to
allow for a structural investigation of the Nazi state and a broader,
representative portrayal of the sampled defendants, the institutional
approach tended to hypothesize more homogeneity than was histori-
cally accurate in organizations like the SS or collective agents such as
industry, leaving little room for individual scope of action and reflection.
Moreover, the notion of an all powerful SS, a state within the state, was
happily seized upon by those defendants who stood to gain from such an
interpretation: private businessmen who could refer to Gestapo terror
as the means that had coerced them into cooperation with the regime, or
Wehrmacht generals who disavowed any involvement in the mass mur-
der of Jews, Slavs, Roma, or other “racial enemies” in the front and rear
areas of the occupied territories under their command. The very success
of this strategy, so the argument of Schulte goes, laid the foundations
for one of the most enduring historiographical myths in the years to
come: the picture of the “Black Order” as a monolithic, highly efficient
organization which had been single-handedly responsible for the exter-
mination policy both in terms of planning and executing mass murder.
The Nuremberg prosecutors thus unwittingly co-authored a one-sided
perspective of the Nazi state, resulting in a perception of the SS as the
main, if not sole agents of racial and genocidal crimes. The success of
this narrative owed a lot to its exculpatory potential as it provided a
welcome alibi for the majority of West German society.

The High Command case in particular had dramatic, lasting reper-
cussions on the way the Wehrmacht would be perceived in postwar
Germany. In the courtroom, the high-ranking generals and field mar-
shals managed to distance themselves and the German army in general
from Nazi crimes.* The bottom line of Wehrmacht defendants in the
Nuremberg trials, Valerie Hébert argues, was the affirmation of patri-
otic duty on the one hand and putting all blame on Himmler’s troops on
the other, carefully emphasizing that both spheres had had nothing in
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common. Such an interpretation easily met with approval by a German
public where virtually everyone had either served in the army or had a
relative who had done so. The often cited “clean hands” of the Wehr-
macht permeated the German conscience, curtailed the Bundeswehr’s
efforts in coming to terms with the past,* and provided the incentive for
the highly controversial Wehrmacht exhibition, which helped to change
the popular perception of the army in the late 1990s.

Historians have made their own, increasingly proficient use of Nurem-
berg. Much of the groundwork done in the early years of historiography
on the Third Reich nearly exclusively built on the Nuremberg records,
including the pioneering studies of Léon Poliakov and Gerhard L. Wein-
berg, Alexander Dallin and Robert L. Koehl, Raul Hilberg, Martin Bro-
szat, and Helmut Genschel.*® Key documents such as the HoBBbach and
Wannsee protocols were introduced to historians through the editions
of documents and proceedings prepared by the Nuremberg staff,*s and
debates about the binding force of the Wehrmacht’s oath to Hitler or
Himmler’s speech at Posen originated inside the courtroom.*” One of the
key issues at stake in the Einsatzgruppen trial, whether or not Hitler,
Himmler, or Heydrich had ordered the outright murder of Soviet Jewry
in 1941, would occupy historians for decades and spark the famous
Krausnick-Streim controversy.*® However, important as they are, the
focus on documents and themes has somewhat obscured the way in
which concepts and ideas, interpretations and, again, narratives, sprang
from the courtroom and left their mark upon historical research on the
Third Reich. Among the better-known cases of such discernible impact
is Hilberg’s monumental study of the Destruction of the European Jews,
with its analytical pattern of bureaucratically organized extermination
which stands squarely in the tradition of Weberian theory, mediated by
Hilberg’s erstwhile doctoral supervisor Franz Neumann.*

Much of the rhetoric emanating from the Nuremberg Palace of Justice
made use of visual metaphors such as the “Black Order” or the “clean
hands.” But images—and the moving type in particular—also played
a prominent role in their own right, innovating courtroom tactics and
becoming regular icons of war crimes trials such as the many charts
put on display or the earphones for simultaneous translation.®® Ulrike
Weckel’s analysis of cinematographic representations of and in Nurem-
berg thus combines two seemingly different perspectives: the use of films
as evidence, dramatic peaks, and didactic tools in the proceedings as well
as Hollywood re-enactments of the courtrooms proceedings which assess
the success and failure of the trials. Weckel examines the uses and effects
of filmic representation by comparing the actual role of documentary film
in the Nuremberg trials with its fictionalized role in feature films about
those trials. The chapter analyzes both American and Soviet prosecutors’
motivations for introducing Allied atrocity footage (which did not depict
any of the relevant defendants) and the significantly different effects of
each team’s film in the courtroom. While consensus on how the defend-
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ants reacted to these movies is strikingly absent among eyewitnesses,
the feature film Judgment at Nuremberg, modeled on the “Justice case,”
departs from historical reality and makes one defendant confess his guilt.
Weckel’s contribution analyzes how the use of atrocity footage motivates
this twist, and what this departure from the historical facts reveals about
contemporary desire for repentance.

If the NMT provided the model for Stanley Kramer’s screenplay, did
they also impact on other war crimes trials, such as the Dachau tribu-
nals, the West German proceedings, or the Eichmann Trial in 1961?
Devin Pendas broadens the picture by shedding light on early German
trials of Nazi crimes and by pointing to the later, spectacular proceed-
ings such as the Frankfurt Auschwitz trial. Finding both differences and
similarities, spread unevenly among trial tactics, arguments, interpreta-
tions, and consequences, Pendas casts a skeptical perspective on the fate
of Nuremberg in postwar Germany. The NMT did not have the impact
that was hoped for and expected by Taylor and others. They neither set
an immediate and durable legal precedent nor did they decisively shape
how Germans conceived of their recent history. In the longer term,
however, the impact of the trial series was somewhat more significant,
if indirect. German prosecutors from the late 1950s to the 1970s drew
on Nuremberg evidence in preparing their cases, and more than one
prominent defense attorney who rose to fame in later Nazi trials had
had his first exposure to such cases before the NMT.>!

On an international scale, the Nuremberg proceedings could hardly
remain in the realm of mere academic interest. The trials had been
a case of applied science and an example of progressive law in action
which necessarily prompted the question of what to do with their leg-
acy. To Lemkin, the trials had been a means rather than an end in his
struggle for a universally binding ban on genocide. The declaration of
the United Nations Genocide Convention in 1948 was thus his lifetime
achievement, despite all the compromises along the way.?? More prob-
lematic than the codification, though, was the implementation of the
standards formulated by the UN General Assembly as well as by the
Nuernberg Military Tribunals.

In particular, the ambitious aim to rule out aggressive war remains
a gaping hole in the legacy of the trials. Although the formula itself can
lay some claim to official consensus, it has not passed the test of time in
practice. This was not lost on the Nuremberg prosecutors either. Taylor
wrestled with the issue of how to bring the distinctly American part in
attacking crimes against peace at Nuremberg in accordance with the
wars in Korea and Vietnam, whereas Ferencz fought an uphill battle in
favor of an International Criminal Court but was opposed by his own
government. Others, such as John J. McCloy who had been in the camp
of the trial supporters in 1944-45 and who, as High Commissioner in
the Federal Republic, gave in to the German clemency campaign, grew
conspicuously silent in the Cold War years.
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Popular narratives which draw a straight path from Nuremberg to
The Hague or from the London Charter to the Rome Statute’* are there-
fore misleading as they fail to notice the twisted road international crim-
inal justice has taken since Taylor made his final closing statement in
the Ministries case in 1949. Nor has the much-acclaimed IMT provided
the pattern along which much of contemporary international penal law
is modeled in practice. In his chapter, Lawrence Douglas sets out to
show that, instead, it is the NMT with their strong emphasis on atroci-
ties which have had a lasting influence on how crimes against human-
ity and war crimes are pursued. The legal pattern of the NMT rather
than that of the IMT served as a model for the future development of
international criminal law, in particular its practical application, and
do so to the present day as the international tribunals for Yugoslavia
and Rwanda, but to some extent also the Guantanamo military commis-
sions, show. Likewise, the Medical Trial’s Nuremberg Code on human
experiments which has become widely accepted (if not generally adhered
to) over the last seven decades is a distinct success story of the NMT.5

Read together, as they should be, the chapters of this book offer a
comprehensive analysis of the dynamics, the narratives, and the leg-
acy of the trials before the Nuernberg Military Tribunals. They do not
merely rescue the NMT from the long shadow of the IMT but show
that the later trials shaped our views of the Third Reich and the Holo-
caust, on the one hand, and the paths of international criminal law on
the other, possibly even more so than their famous precedent. More
research on the Nuremberg trials will need to be done, if we are to
appreciate fully the peculiar quality of the courtroom, especially in its
international form, as a forum for negotiating recent history, and as a
stage for representative justice—which transitional justice always is—as
it applies to collectives which are far greater than those actually present
on any of the benches. In doing so, we should take heed of Lawrence
Douglas’s caveat: “Just as the didactic trial must struggle to do justice
to history, history also takes time to do justice to the trial.”5¢ If the pre-
sent volume contributes to such an essentially reciprocal understanding
of the Nuremberg trials and their two sides, the contributors’ and edi-
tors’ efforts will have been worthwhile.
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