
Notes from this chapter begin on page 21.

Introduction
Crime and Criminal Justice in Modern Germany

Richard F. Wetzell

S

Historians of nineteenth- and twentieth-century Germany have been relative 
latecomers to the history of crime and criminal justice. In both modern British 
and French historiography, crime and criminal justice have been major topics of 
research since the 1970s: in France, research in this area was pioneered by Michel 
Foucault, in Britain, by E. P. Thompson and other social historians.1 In the field 
of German history, the significance of this subject was first recognized by histori-
ans of the early modern era, who developed a rich literature on this topic over the 
last twenty-five years.2 Historical research on crime and criminal justice in nine-
teenth- and twentieth-century Germany, by contrast, has only begun to flourish 
in the last ten years. It is the aim of this volume to make some of the results of 
this recent boom in research accessible to a general audience.

There is a notable asymmetry between the early modern and modern German 
historiographies of crime and criminal justice. Whereas most early modern stud-
ies have focused on the criminals themselves, their socioeconomic situations, and 
the meanings of crime in a particular urban or rural milieu, late modern studies 
have tended to focus on penal institutions and the discourses of prison reformers, 
criminal law reformers, criminologists, and psychiatrists. Simplifying somewhat, 
one might say that early modernists have studied crime and criminal justice pri-
marily with the tools of social history and historical anthropology, while late 
modernists have most often used the tools of cultural history, intellectual history, 
and discourse analysis.3 To some extent, this difference in approaches reflects the 
effect that the “scientization of the social” began to have on criminal justice in the 
last third of the nineteenth century.4 Compared with what we know about the 
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early modern era, our knowledge of the history of crime and criminal justice in 
the various German states in the first two-thirds of the nineteenth century is very 
limited. Although we are beginning to learn more about the important trans-
formations of criminal justice that took place in this period,5 most late modern 
research on crime and criminal justice picks up after the German unification of 
1871, a fact that is reflected in this collection. 

The essays collected here do not just provide pioneering contributions toward 
a history of crime and criminal justice in Germany from about 1871 to the 1950s, 
but connect the history of criminal justice to the larger questions of German 
political history from the Kaiserreich to the two postwar Germanies, examine the 
increasingly close but difficult relationship of criminal justice to psychiatry and 
social welfare, analyze the representations of crime and criminal justice in the 
media and literature, and also use criminal justice history to illuminate German 
social history, gender history, and the history of sexuality.

Criminal Justice in Imperial Germany

A central part of the founding of Imperial Germany in 1871 was the ambition 
to establish a uniform legal system throughout the German Reich. This ambition 
manifested itself in the quick passage of a Reich Penal Code (Reichsstrafgesetz-
buch, 1871), which superseded the penal codes of the individual German states 
and was modeled on the Prussian Penal Code of 1851,6 a Reich Law on the 
Organization of the Courts (Gerichtsverfassungsgesetz, 1877), and a Reich Code 
of Criminal Procedure (Strafprozessordnung, 1877).7 Despite wide-ranging sup-
port for the establishment of a unified prison system, the goal of a Reichsstrafvoll
zugsgesetz (Reich Prison Law) remained elusive, and prisons continued to be 
administered by the individual states.

From the 1960s until quite recently, Imperial Germany’s criminal justice sys-
tem was often portrayed as an instrument of authoritarian rule and class justice. 
Studies that advanced this interpretation tended to focus on the use of criminal 
justice to persecute Social Democrats during the era of the Anti-Socialist laws 
(1878–1890) and drew heavily on contemporary Social-Democratic critiques of 
“class justice.”8 Many were primarily interested in criminal justice in the Wei-
mar Republic or Nazi Germany and were therefore looking for continuities that 
would explain the left/right disparities in Weimar political trials or the com-
plicity of the judiciary in the crimes of the Nazi regime.9 This interpretation is 
currently undergoing vigorous revision. Kenneth Ledford has argued that the 
Prussian Supreme Administrative Law Court brought “meaningful rule of law” 
to Germany. In a series of cases, the Prussian court protected individual rights 
by ruling against the state in challenges to police actions such as prohibitions of 
assembly directed against Social Democrats and the Polish minority in Eastern 
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Prussia. To be sure, as the embodiment of a procedural and formalist conception 
of the rule of law, the court also frequently upheld police powers in these kinds 
of cases. Nevertheless, within the limits of legal formalism, Ledford concludes, 
the court “provided a lively and capacious stage for Prussian citizens to vindicate 
their individual rights.”10 Likewise, in his work on literary censorship in Imperial 
Germany, Gary Stark has shown that public prosecutors who prosecuted publish-
ers or authors for libel or obscenity were frequently disappointed by the verdicts: 
agile defense attorneys, impartial judges, and press coverage of the proceedings 
ensured that in over two-thirds of press trials the sentences imposed were lighter 
than prosecutors had requested, and in 20–30 percent of all cases the defen-
dants were acquitted. In Prussia, Saxony, and Baden administrative law courts set 
important limits on police censorship of theaters by frequently allowing the per-
formance of dramas that the local police had tried to ban.11 Ann Goldberg’s study 
of Beleidigungsprozesse in Imperial Germany has demonstrated that defamation 
lawsuits served not only to protect state power and social hierarchies, but were 
also used by social outsiders such as Jews and people interned in lunatic asylums 
to protect their honor. Imperial Germany, she has argued, had a “hybrid legal 
culture” that combined authoritarian elements with the liberal legal principles 
of the rule of law so that “the traditional idiom of honor” could be harnessed to 
“a democratic politics of rights.”12 In sum, while Imperial Germany’s authorities 
did use the judicial system, even after the expiration of the anti-Socialist law, for 
political purposes (through prosecutions for libel or lèse majesté, for instance), 
recent work has shown that such efforts were frequently stymied by indepen-
dent judges, increasingly assertive defense attorneys, the due process guarantees 
of German criminal procedure, and the influence of public opinion. The Kaiser-
reich’s judicial system was characterized by the rule of law and therefore imposed 
significant limitations on the power of the authorities.

Benjamin Hett’s opening chapter provides two important arguments for the 
revisionist position that the Kaiserreich’s criminal justice system came much 
closer to the ideal of the Rechtsstaat (rule of law) than that of authoritarian justice. 
First, Hett shows that a significant number of the Kaiserreich’s critics of criminal 
justice—most of them criminal defense lawyers, who could hardly be suspected 
of authoritarian leanings—did not think that the problem with German justice 
was authoritarianism or class justice; instead, they criticized the randomness of 
verdicts and the influence of public opinion, an assessment confirmed by Hett’s 
analysis of two major turn-of-the-century criminal trials. Second, the critics’ 
increasing concern with the influence of public opinion derived from the fact 
that the 1877 Code of Criminal Procedure had instituted most of the items on 
the liberal reform agenda, such as public trials and the use of juries.13

In other words, far from criticizing an authoritarian justice system, a substan-
tial number of liberal jurists were beginning to grow uncomfortable with some 
of the achievements of liberal penal reform. In particular, some liberal defense 
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lawyers were becoming quite critical of juries, doubted the reliability of witnesses, 
and thought that the oral proceedings overtaxed most judges.14 Whereas some 
thought that solutions to these problems would be found in better use of psy-
chology and forensic science (such as fingerprinting, blood tests, or photographic 
evidence) in the courtroom, others stressed the need for procedural reforms, such 
as abolishing juries or replacing them with mixed panels of lay and professional 
judges, as well as curtailing oral proceedings by using more documentary evi-
dence. Far from functioning as an instrument of the authoritarian state, Hett 
argues, the Kaiserreich’s criminal justice system was “moving out of control of the 
state” both because the liberal features of German criminal procedure increased 
the influence of public opinion and because German prosecutors, judges, and 
defense lawyers were eager to harness public opinion for their own purposes.15

The insight that the Kaiserreich’s liberal jurists were not concerned about its 
legal system’s being too authoritarian, but about the unintended consequences 
of the liberal penal reforms that had been achieved, applies not only to Imperial 
Germany’s debates on criminal procedure but also to contemporary debates on 
the reform of substantive criminal law. The penal reform movement that was led 
by criminal law professor Franz von Liszt starting in the 1880s was not concerned 
that punishments were too arbitrary (the classic liberal charge against authori-
tarian justice) but that they were too uniform. When the reformers demanded 
that criminal sentences ought to be calibrated to the personality of the offender 
rather than the severity of the offense, they were taking aim at a key feature of 
liberal criminal justice that nineteenth-century liberal reformers had regarded 
as a guarantee against judicial arbitrariness: namely, the imposition of uniform 
prison sentences for any given offense, as prescribed in the penal code, regardless 
of the person of the perpetrator.16

Both the “literature of judicial error” examined in Hett’s chapter, which 
focuses on reforming criminal procedure, and Liszt’s “modern school of crim-
inal law,” which called for the revision of substantive criminal law (the penal 
code), were movements of middle-class legal professionals. The literature of judi-
cial error was mostly penned by practicing criminal defense lawyers, whereas 
the penal reform movement was led by criminal law professors. Although these 
middle-class critics failed to detect a class bias in the Kaiserreich’s judicial system, 
the charge of “class justice” was frequently raised by the socialist labor move-
ment.17 As Andreas Fleiter’s chapter shows, however, the Social Democratic 
Party’s (SPD) attitudes toward criminal justice were more complex than the 
rhetoric of class justice suggests. To be sure, the Anti-Socialist Laws passed in 
1878 blatantly instrumentalized criminal justice for the purpose of political per-
secution and resulted in the imprisonment of thousands of Social Democrats.18 
It was above all this political persecution that was branded as “class justice” by 
the SPD. While prominent party leaders were usually sentenced to Festungshaft 
(minimum-security detention with numerous privileges designed for offenders of 
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conscience), rank-and-file party activists were often sentenced to regular prison. 
The experience of detention in regular prisons did not, however, lead socialists to 
declare their solidarity with common criminals as fellow victims of class justice. 
On the contrary, although socialists demanded the abolition of private property, 
they condemned individual lawbreaking and drew a sharp distinction between 
socialist “political prisoners” and “common criminals,” whom they disparaged as 
members of the Lumpenproletariat.

During the period of the Anti-Socialist Laws (1878–1890) and into the 
1890s, the SPD party leadership’s interest in criminal justice was mainly limited 
to two issues: the treatment of political prisoners and the regulation of prison 
labor. By the turn of the century, however, the criminal law reform movement 
had firmly placed penal reform on the national political agenda, so that the SPD 
had to take a position on criminal justice and penal reform in general. The par-
ty’s new interest in penal reform also resulted from the rise of a revisionist wing 
within the SPD. Whereas orthodox socialists such as August Bebel expected that 
a crime-free socialist future was close at hand, the revisionists did not regard the 
revolution as imminent and therefore argued that the party must take a position 
on penal reform in the present political system and were generally inclined to 
support key elements of the “modern school’s” penal reform agenda.

Germany’s late-nineteenth-century penal reform movement, which was very 
much part of an international movement, called for a fundamental transforma-
tion of the criminal justice system.19 Instead of retributive justice, criminal justice 
was to serve the purpose of defending society against crime. The penal reformers 
around Franz von Liszt meant this quite literally: the criminal justice system was 
to take whatever measures were necessary to ensure that each individual offender 
would not break the law again in the future. Therefore the reformers’ key demand 
was the individualization of punishment. During the sentencing phase of crim-
inal trials (that is, after the accused had been found guilty of having committed 
a criminal offense), the offender’s sentence should no longer be determined by 
that criminal offense but by the person of the offender, more precisely, by the 
offender’s future dangerousness. If a first-time offender and a multiple recidi-
vist committed the same crime, they should therefore receive different sentences. 
Whereas for a first-time offender a suspended sentence (probation) might be 
sufficient, a recidivist ought to receive an indeterminate sentence whose duration 
would depend on the progress of his rehabilitation.20

The reformers’ shift in focus from offense to offender inescapably led them 
to become interested in criminological research on the causes of crime.21 Only 
if one understood what caused someone to commit a crime, could one hope 
to prevent that person from committing future infractions. Although some 
reformers were quite interested in the social causes of crime, the reform move-
ment’s goal of protecting society through individualized penal sanctions meant 
that individual causes of crime loomed larger than did social ones. Hence 
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criminology increasingly came to study “the criminal” rather than the causes of 
crime more generally.

But where could the criminal be studied? Most easily, of course, in prison. 
Starting with Cesare Lombroso, the Italian founder of criminal anthropology, 
almost all criminological studies of criminals were conducted on prison popula-
tions by prison doctors or by psychiatrists who worked in the psychiatric wards 
of prisons.22 As a result of the “criminological turn,” prisons became much more 
than institutions of detention; they became places of scientific observation: crim-
inological laboratories.23 This transformation of prisons into sites of scientific 
discovery lent new authority not only to prison doctors and psychiatrists but also 
to regular prison officials, who argued that their experience with prisoners gave 
them unique expertise in a range of issues including how to categorize criminals, 
how to rehabilitate different types of criminals, and how to combat crime. To be 
sure, prison officials had claimed special expertise since the beginnings of modern 
prison reform in the early nineteenth century.24 What changed at the century’s 
end, however, was that prison reform became more closely connected to the gen-
eral reform of criminal justice.

The reason for this change was simple. In classic nineteenth-century criminal 
justice, judges pronounced sentences according to the penal code’s provisions 
for the offense committed and did not have to think about the administration 
of the punishment in prison or the personality of the offender. By the turn of 
the century, however, penal reformers were demanding that judges impose the 
penal sanction that offered the best chance of preventing the individual offender 
from committing future offenses, so that judges had to start thinking about the 
offender’s personality and the administration and probable effect of the pun-
ishment. Even though the penal reformers’ agenda met considerable resistance, 
the demand for the individualization of punishment began to inflect sentencing 
practices in German courtrooms. As a result, what happened in the courtroom 
and what happened in prison (or, as we shall see, in homes for delinquent youth 
or psychiatric wards for abnormal offenders) was becoming much more closely 
connected. And by the same token, prison reform, criminal law reform, and 
criminology were becoming more integrated as part of what Franz von Liszt 
called “die gesamte Strafrechtswissenschaft” (the penal sciences).

By the late nineteenth century, therefore, prison officials regarded themselves 
as experts not just on matters of prison administration and prison reform, but on 
the larger subjects of penal reform and criminology. Having fully absorbed the 
penal reformer’s shift in focus from offense to offender as well as the demand for 
the individualization of punishment, they began to divide offenders into differ-
ent categories. Not surprisingly, one of the most important criteria for categoriz-
ing offenders was gender, the central focus of Sandra Leukel’s chapter. As Leukel 
shows, prison officials’ newfound interest in female criminals and the treatment 
of women in prison was closely related to the changing social position of women  
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in German society, which gave rise to fears of an increase in female crime. 
There were calls for separate prisons for women and the hiring of female staff 
to supervise female prisoners, but both of these were long-standing if largely 
unrealized demands. What was new in the turn-of-the-century debates was the 
demand that women’s treatment in prison be adapted to women’s special nature. 
Whereas earlier calls for separate facilities had primarily reflected disciplinary 
strategies, now these demands became the starting point for developing a gen-
der-specific penal regime adapted to the “peculiarities” of women that would 
include different dietary, work, and rehabilitation regulations for female prison-
ers. As Leukel demonstrates, the Kaiserreich’s debate over the proper treatment 
of women in prison was shaped by the confluence of the penal reformers’ call 
for the individualization of punishment and the larger phenomenon of women’s 
emancipation in German society. Perceiving the latter as a threat, some prison 
reformers sought to stabilize the gender hierarchy by transforming the penal 
system’s treatment of women.

Penal Reform

The penal reform movement’s demand for the individualization of punishment 
based on each offender’s dangerousness was a call to break the prison’s near monop-
oly as the standard penal sanction (the death penalty was very rarely imposed)25 
by introducing a spectrum of other sanctions from the realms of education, med-
icine, and welfare. Whereas in classic criminal law, prison sentences represented 
Freiheitsstrafen—deprivations of liberty for the purpose of retribution and gen-
eral deterrence—the reformers insisted that an offender’s penal sanction ought to 
transform the individual offender in such a way that he or she would not commit 
further crimes. As a first step, this meant dividing offenders into categories and 
assigning each category the most appropriate sanction from an array of penal, edu-
cational, medical, and welfare measures. The reform movement divided offenders 
into five main categories: (1) first-time “occasional” offenders were to have their 
prison sentences suspended on probation or replaced by fines, on the expectation 
that such measures were sufficient to deter them from future crimes; (2) “habitual” 
offenders (recidivists) who appeared “corrigible” were to serve a prison term during 
which they would undergo rehabilitation; (3) habitual offenders who appeared 
“incorrigible” were to be detained indefinitely (with periodic review) to “incapac-
itate” them for the protection of society; (4) mentally abnormal offenders were to 
receive therapeutic treatment in psychiatric facilities instead of prison sentences; 
(5) juvenile offenders were to be sentenced to correctional education (Fürsorgeer-
ziehung) in special homes for wayward youth instead of prison.26

The penal reform movement was thus pursuing a radical agenda: seeking to 
replace standard fixed prison sentences with a range of individualized preventive 
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measures drawn from a variety of non-penal forms of state intervention, includ-
ing education (for juvenile delinquents), medical treatment (for abnormal 
offenders), and the workhouse (for incorrigible habitual criminals). Depending 
on the category of criminal, this transformation of the penal sanction could result 
in less punitive sanctions (such as suspended sentences or fines instead of prison 
for first-time offenders) or harsher, more repressive punishments (such as indefi-
nite detention for habitual criminals). In short, the modern school’s penal reform 
agenda was, from the outset, Janus-faced. For certain categories of criminals, it 
could, in fact, be hard to determine whether or not they were better off under the 
modern school’s proposals: for whereas juveniles or mentally abnormal offenders 
were now to be spared imprisonment, their correctional education or psychiatric 
treatment might be more interventionist than a prison term. Because of this 
ambivalence, the penal reform movement’s agenda could be and was attacked 
from both left and right: whereas left-liberal critics accused the reformers of rein-
troducing the police state, conservative critics charged them with undermining 
retributive justice and individual responsibility.27

The revision of the penal code therefore turned out to be a drawn-out proj-
ect that began with a first reform commission in 1906 and continued through 
several reform commissions and draft codes during the Weimar Republic and 
the Nazi regime, without a comprehensive revision of the penal code coming 
to pass before 1945. In West Germany, the reform process ultimately resulted 
in the Grosse Strafrechtsreform (Comprehensive Penal Reform) of 1969–1970. 
In the meantime, however, beginning in late Imperial Germany and intensify-
ing during the Weimar Republic, significant parts of the penal reform agenda 
were implemented through piecemeal reforms. The modern school’s demand that 
first-time occasional criminals should not go to prison was realized through the 
introduction of suspended sentencing and the increased use of fines. Suspended 
sentencing was first introduced administratively in most German states between 
1895 and 1903; and in 1920, Germany’s largest state, Prussia, authorized judges 
to suspend sentences at their discretion. In 1923, the Geldstrafengesetz (law on 
fines) drastically increased the use of monetary fines for minor offenses. The 
reformers’ demand that juvenile offenders should be subject to education rather 
than punishment resulted in the creation of special Juvenile Courts (Jugendger-
ichte) in Berlin and other cities starting in 1908, which led to the passage of a 
comprehensive Juvenile Justice Act (Jugendgerichtsgesetz) in 1923. Finally, even 
though the modern school’s demand for the indefinite detention of incorrigible 
criminals was only realized after the Nazi seizure of power, its call for the differ-
ential treatment of corrigible and incorrigible habitual criminals was reflected 
in the 1923 passage of new prison guidelines, which introduced the so-called 
progressive system in all German prisons.28	

These transformations of criminal justice during the Weimar years are exam-
ined in the chapters by Wachsmann (on prisons), Finder (on juvenile justice), 
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and Rosenblum (on the role of Gerichtshilfe in suspended sentencing). As Wachs-
mann shows, the development of the Weimar prison was significantly influenced 
by social and political forces. In the early Weimar years, for instance, the hyper-
inflation triggered a crime wave, which provided a strong impetus for prison 
reform. During the 1920s, German prison reformers made significant progress in 
transforming the prison into an educational institution committed to prisoners’ 
rehabilitation and reintegration. But their reforms also met with considerable 
resistance from prison personnel and fully succeeded only in the few institu-
tions that were run by reform-minded wardens. The new prison guidelines of 
1923 introduced the “progressive system” (Stufensystem), in which prisoners 
could advance through three stages, with increasing privileges in each stage. But 
although the progressive system was originally conceived as a tool for rehabili-
tating prisoners, it turned out that it could also be used to institutionalize the 
distinction between supposedly corrigible and incorrigible prisoners. Whereas 
most prison reformers insisted that prisoners must not be labeled incorrigible 
unless rehabilitation efforts had failed, other prison officials began to assess 
corrigibility at the outset and excluded supposedly incorrigible prisoners from 
advancing beyond the first stage of the progressive system. The assessment of 
corrigibility at the intake point increasingly took the form of criminal-biological 
examinations. These examinations gathered extensive data about the prisoner’s 
body, mental health, life history, family, and milieu, but their concluding “social 
prognoses” (assessments of corrigibility) were usually little more than moral judg-
ments dressed up in medical terminology.29 The bifurcation of the prison system, 
in which supposedly incorrigible prisoners were excluded from rehabilitative 
programs, accelerated after the world economic crisis of 1929, when conserva-
tive prison officials found it convenient to argue that scarce resources must be 
reserved for reformable prisoners.30

The penal reformers’ call for the individualization of punishment was also 
reflected in the development of juvenile justice, which is the subject of Gabriel 
Finder’s chapter.31 As Finder shows, the juvenile courts’ abridgment of normal 
judicial procedures as well as their focus on the person of the offender (rather 
than the offense) made these courts unusually hospitable for forensic psychiatric 
experts, who regarded juvenile delinquency as a medical rather than a moral 
condition. Already in the Wilhelmine period the rate of forensic examinations 
increased, and forensic psychiatry gradually became entrenched in the juvenile 
courts. In a dozen large cities every juvenile defendant underwent a psychiat-
ric examination. Nevertheless, psychiatrists’ lobbying efforts to make psychi-
atric examinations mandatory for all juvenile defendants failed. Instead, the 
Juvenile Justice Act of 1923 gave juvenile court judges discretionary authority 
to order psychiatric examinations “in appropriate cases” and to impose “edu-
cative remedies” (Erziehungsmassregeln) instead of punishment where they 
saw fit. Whether this discretionary authority should be interpreted broadly or 
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restrictively remained the subject of dispute. Thus, even though the Juvenile 
Justice Act gave forensic psychiatry and educative measures a firm foothold in 
juvenile justice, it also circumscribed both. Weimar juvenile judges limited the 
role of psychiatry and education in juvenile justice not only because they wished 
to defend the principle of retributive justice or to uphold their authority against 
the encroachments of psychiatrists but also, as Finder argues, because they were 
committed to the rule of law, that is, to the principles of individual responsibil-
ity and due process.32

The penal reform movement reconfigured not only the relationship between 
criminal justice and psychiatry but also that between criminal justice and wel-
fare.33 As part of this reconfiguration, the boundary between criminal justice 
and welfare was eroded in two ways: First, some types of delinquents could now 
be sentenced to welfare measures instead of prison terms. This was the case for 
juvenile delinquents, who could be placed in homes for wayward youth (Für-
sorgeerziehung), and for first-time offenders, who could be sentenced to probation 
under the supervision of local welfare offices; in the reformers’ agenda, it would 
also eventually apply to incorrigible habitual criminals, whose indefinite deten-
tion was to resemble internment in a workhouse rather than prison. Second, 
because the shift from offense to offender in the sentencing phase of criminal 
trials necessitated the collection of information about the offender’s background 
and personality, criminal courts began to turn to welfare agencies to help them 
collect this information. These efforts resulted in the development of soziale 
Gerichtshilfe (social court assistance), which is examined in Warren Rosenblum’s 
chapter. Pioneered in Bielefeld during World War I and more widely introduced 
after the war, Gerichtshilfe sought to bring the expertise of private and public 
welfare agencies to bear on criminal justice. In 1920, the Prussian Ministry of 
Justice gave judges the power to suspend the prison sentences of offenders who 
seemed capable of rehabilitation under the supervision of a welfare agency. To 
help the judge decide whether a defendant should be eligible for the suspension 
of his or her sentence, the Gerichtshilfe’s “court assistants” were to provide the 
court with a “social diagnosis” of the offender by gathering information about his 
or her personality and milieu from family, school, church, and other sources. Ide-
ally, the Gerichtshilfe agents would also provide the offender’s welfare supervision 
during the probationary period.

As Rosenblum shows, the introduction and development of Gerichtshilfe was 
closely connected to broader critiques of the criminal justice system from the left 
and the right. When leftist critics argued that the judiciary’s “remoteness from 
life” (Lebensfremdheit) and legal formalism had created a “crisis of trust in jus-
tice” (Vertrauenskrise der Justiz), Gerichtshilfe seemed to offer the ideal remedy 
because it sought to bring the facts of defendant’s actual lives to bear on their 
legal treatment.34 But when conservative critics charged that excessive lenience 
had emasculated (verweichlicht) Weimar criminal justice, Gerichtshilfe became a 
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major culprit because these critics blamed the increase in suspended sentences on 
the “social diagnoses” delivered by Gerichtshilfe agents and criticized the welfare 
supervision of defendants as no more than a slap on the wrist. Because Gericht-
shilfe was implicated in these opposing critiques, the struggle over who would 
control the new institution became highly contentious. This struggle eventually 
turned on the alternative whether Gerichtshilfe should be controlled by municipal 
welfare offices or the prosecutor’s office. In Rosenblum’s analysis, this battle devel-
oped into a conflict that pitted judges and prosecutors who defended retributive 
justice and judicial supremacy against welfare officials who advocated a welfarist 
approach that focused on social diagnosis and rehabilitation. Unlike Finder, then, 
who explains the judiciary’s resistance to forensic psychiatry primarily as a defense 
of the rule of law, Rosenblum interprets the judiciary’s resistance to the intrusion 
of welfare offices as a defense of judicial supremacy and retributive justice. This 
difference in interpretation may be attributable to the difference in the samples 
of judges: whereas Finder focuses on juvenile court judges, Rosenblum looks at 
regular judges and prosecutors. But it also nicely illustrates the fact that the penal 
reform movement’s push for the integration of criminal justice into the broader 
arenas of medicine, education, and welfare was criticized and resisted from two 
rather different perspectives: on the one hand, by jurists who were concerned that 
the reforms were undermining important rule-of-law principles, especially the due 
process guarantees designed to protect the individual against the power of the 
state, and on the other hand, by jurists who regarded the reforms as a threat to the 
principle of retributive justice, the supremacy of the law, and the control of jurists 
(rather than psychiatrists or welfare workers) over criminal justice.

Constructions of Crime in the Courts, Media, and Literature

Crime and criminal justice attracted considerable public attention during 
the Weimar years, especially in the Berlin press. Berlin reporters such as Paul 
Schlesinger, Moritz Goldstein, and Gabriele Tergit transformed court reporting 
into a prominent journalistic genre and made it a major feature of the capital’s 
daily press. Their reporting was strongly influenced by the “criminological turn,” 
that is, by the endeavor to understand the causes of crime. But whereas Wei-
mar-era criminology was characterized by a strong tension between searching for 
genetic explanations of crime and recognizing the role of environmental factors, 
Weimar Berlin’s court reporters tended to attribute the deeds of the accused 
primarily to social factors. As Daniel Siemens has demonstrated, although the 
reporters were generally deferential toward psychiatric expert opinions presented 
in court, they did not usually adopt their conclusions and, instead, presented 
sympathetic portraits of the defendants as normal people who fell victim to 
circumstances.35
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Two sorts of trials attracted particular attention at the time (and have likewise 
attracted special attention from historians): political trials and murder trials, espe-
cially those involving sexual crimes. The political violence of the early Weimar 
years, which ranged from communist insurrections on the left to Hitler’s Beer Hall 
Putsch on the right, resulted in a great number of trials for political crimes. These 
trials quickly gave rise to contemporary criticism from leftist authors who criti-
cized the judiciary for “being blind on the right eye,” that is, for imposing much 
harsher sentences on left-wing than on right-wing political criminals.36 Starting 
in the 1960s, this line of argument was taken up by historians who seized on the 
Weimar judiciary’s right-wing bias as an explanation for the subsequent complic-
ity of the judicial system in the crimes of the Nazi regime.37 This long-standing 
focus on the reactionary political views of Weimar judges has recently been chal-
lenged by studies that approach the history of Weimar political justice from a 
broader perspective. In his study of the left-wing lawyer Hans Litten, Benjamin 
Hett has pointed out that Weimar judges were part of a larger judicial system that 
included the parliament, the justice ministries, a critical press, and highly skilled 
private lawyers, all of whom significantly affected judicial culture. Especially in 
political cases, aggressive defense lawyers made use of the extensive right to call 
witnesses and mobilized the press and lobby groups.38 In his work on Weimar 
political trials, Henning Grunwald has called for studying the entirety of the pro-
ceedings rather than just the verdict and shifting the focus from the judges to 
the ideologically committed defense lawyers on the left and the right, who often 
radically redefined their roles. Instead of serving the interests of the client (work-
ing toward an acquittal or a minimal sentence), these lawyers stage-managed the 
trials to generate maximum propagandistic impact for the benefit of their political 
party. From this perspective, purposely provoking the court into rendering a harsh 
verdict could be counted as a victory for the defense.39

Despite the prominence of political trials, the most famous trials of the Wei-
mar era were those involving Lustmord (sexual murder). The most sensational 
among these were the trials of several serial sexual murderers, including Carl 
Grossmann, the “Blue Beard” of Berlin (1921–1922), Fritz Haarmann, the 
“butcher of Hannover” (1924–1925), and Peter Kürten, the “vampire of Düs-
seldorf” (1930–1931), on whom Fritz Lang’s famous film M was based.40 The 
chapters by Sace Elder, Eva Bischoff and Daniel Siemens, and Todd Herzog all 
examine famous murder trials from the Weimar era by analyzing the narratives 
about perpetrators and victims that were constructed in court, in medical expert 
testimony, in the press, and in literary works.

Arrested in August 1921 and tried a year later, Carl Grossmann was accused 
of having murdered as many as twenty women in his apartment; it was widely 
concluded that the murders had been sexually motivated. By focusing on the gap 
between press narratives and witness narratives, Sace Elder’s chapter illuminates 
the social history and the cultural construction of crime, gender, and class in 
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postwar Berlin. Whereas the press marginalized Grossmann’s victims as prosti-
tutes or hapless country girls, the narratives of female witnesses reveal that Gross-
mann’s victims represented a cross-section of women from his neighborhood, 
including married women and mothers. The fact that these women accompanied 
Grossmann to his apartment in the hope of employment, a handout, or trading 
sex for money thus reveals working-class women’s dire circumstances rather than 
a criminal subculture of pimps and prostitutes. As Elder shows, the neighbors’ 
failure to intervene when they heard screams coming from Grossmann’s apart-
ment also reveals a broad cultural acceptance of violence against women among 
the urban working class.

Whereas Elder’s study of the Grossmann case focuses on the narrative con-
structions of the victims, Eva Bischoff and Daniel Siemens’s analysis of the 1928 
murder trial of Karl Hussmann centers on the narrative constructions of the 
perpetrator. The Hussmann trial presents an interesting case because unlike 
Grossmann, Haarmann, and Kürten, Hussmann was acquitted.41 To explain 
why, despite considerable circumstantial evidence, Hussmann was not regarded 
as a sexual murderer (Lustmörder), Bischoff and Siemens examine the trial’s press 
coverage and the psychiatric expert opinions. The press coverage was very dif-
ferent from that of the Grossmann and Haarmann trials. To prevent sensation-
alist coverage, the court had agreed to cooperate with the press in return for the 
press’s refraining from reporting on the case’s sexual aspects. This clearly worked 
to Hussmann’s advantage. According to Bischoff and Siemens, the main reason 
why the medical experts did not construct Hussmann as a psychopathic homo-
sexual Lustmörder was that they could not envision a member of their own social 
class as a sexual psychopath. (Grossmann, Haarmann, and Kürten were all work-
ing class.) As this chapter demonstrates, the medical explanations of crime that 
were making inroads into Weimar’s courtrooms remained amazingly malleable 
because psychiatric definitions of abnormality were often little more than bour-
geois moral judgments couched in medical language.42

The portrayal of crime in literature and film was no less influenced by the 
criminological turn than the court reporting in the popular press.43 In his 1924 
novella Die beiden Freundinnen und ihr Giftmord, the distinguished Weimar nov-
elist Alfred Döblin went further than Weimar’s newspaper reporters in exploring 
the tensions involved in identifying the causes of crime. Döblin’s “case history” 
was based on the 1923 trial of Ella Klein and Margarete Nebbe for the mur-
der of Klein’s husband and the attempted murder of Nebbe’s husband.44 Döblin 
spent much of his book recounting the arguments presented at trial, at which 
experts who attributed the women’s crimes to certain physiological or psycholog-
ical abnormalities, such as childhood traumas and homosexuality, clashed with 
those who found the causes in social conditions, such as spousal abuse, poverty, 
and society’s stigmatization of homosexuality. But as Todd Herzog shows in his 
chapter, Döblin then went on to argue that it was in fact impossible to construct 
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a coherent narrative or causal explanation of the case. Connecting the Weimar 
Republic’s crisis of faith in justice to a larger modernist crisis of narrative, Döblin 
was suggesting that the traditional case history failed to explain the cause of crim-
inality because, in Herzog’s words, its emphasis on the individual “fails to look 
beyond the borders of individuality, fails to look precisely at this border that goes 
into crisis in modernity.” In short, Döblin was trying to come to grips in literary 
terms with the same tension that characterized criminological research in the 
Weimar years, namely the great complexity of the interaction of biological and 
social factors, whose unraveling was becoming more, not less, elusive the more 
criminologists studied the subject.45

Criminal Justice under the Nazi Regime

The history of criminal justice under the Nazi regime poses the problem of 
continuity and change with particular starkness. Until quite recently, the histo-
riography of law under National Socialism was characterized by two strands of 
interpretation.46 Presenting the Nazi seizure of power as a radical break in Ger-
man legal history, the first interpretation argued that the Nazi regime “perverted” 
the judicial system and transformed Germany from a Rechtsstaat (state governed 
by the rule of law) into an Unrechtsstaat (state governed by injustice). Early apol-
ogetic versions of this interpretation portrayed the legal profession in the Nazi 
era as a passive “tool” (Werkzeug) that was “defenseless against the penetration 
of state-sponsored injustice into the judicial realm”;47 later, critical versions pre-
sented German jurists as having played an active role in the process of perverting 
justice.48 While the apologetic version was clearly counterfactual, even the critical 
version of the “perversion of justice” thesis greatly underestimated the continu-
ities across 1933. Stressing these continuities was the hallmark of the second 
strand of interpretation, which we might call the “continuity thesis.” In an early 
version of this thesis, Social-Democratic legal scholar Gustav Radbruch (who had 
served as justice minister in the early Weimar Republic) argued that the German 
judiciary’s willingness to enforce unjust Nazi laws was best explained by German 
legal positivism, in the sense that legal positivist jurists accepted the laws passed 
by the legislator without any reference to natural law or other norms.49 This the-
sis, however, proved hard to maintain in the face of considerable evidence that, 
far from merely implementing Nazi law in a legal-positivist manner, German 
judges had frequently used their judicial discretion to push Nazi policies beyond 
what was dictated by strict adherence to the law. This critical view of the judiciary 
formed the basis of a new version of the continuity thesis, which attributed Ger-
man judges’ participation in Nazi injustice not to their supposed legal positivism 
but to their ideological affinity for Nazism, which this version of the thesis traced 
back to right-wing, anti-Republican attitudes among the German judiciary in the 
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Weimar period.50 The problem with this interpretation, which virtually became 
orthodoxy in the 1980s and 1990s, is that it concentrates almost exclusively on 
the continuities in right-wing ideology among the judiciary without examining 
the broader but more complex continuities in German legal history across the 
1933 divide.

Moving beyond these two master narratives, the most recent work on the 
history of criminal justice under the Nazis paints a complex picture of ruptures 
and continuities.51 There can be no doubt that the Nazi seizure of power brought 
about a number of significant changes in criminal justice. First, the Nazis used 
the justice system for the persecution of their political opponents, whose activi-
ties were criminalized, and the racial persecution of the Jews, through laws such 
as the Nuremberg Laws (1935), which, among other things, criminalized sexual 
relations between Jews and Gentiles as Rassenschande (race defilement).52 Second, 
the Nazis attacked the Weimar penal reform movement for having emasculated 
criminal justice and called for the strengthening of retribution instead of reha-
bilitation.53 Over time, especially after the outbreak of the war, this emphasis 
on retribution led to ever more draconian punishments, including the escalat-
ing use of the death penalty even for minor offenses.54 Third, the Nazis made a 
clear break with legal tradition by eroding several of the due-process guarantees 
that were at the core of the rule of law. In particular, they permitted the use 
of analogy in criminal law, thus making it possible to prosecute acts that were 
not mentioned in the penal code but could be construed as “analogous” to acts 
that were illegal under the code.55 Finally, the Nazi regime created an extra-legal 
detention system under the control of the SS and the police: the concentration 
camps. The concentration camp system allowed the regime to circumvent the 
remaining due-process guarantees of regular criminal justice by detaining people 
indefinitely without charges or trial.56 The categories of people interned in con-
centration camps expanded over the course of the Nazi regime and included the 
regime’s political enemies (socialists and communists), racial minorities (Jews, 
Sinti and Roma), homosexuals, Jehovah’s Witnesses, people labeled as “asocials” 
(vagrants, beggars, and the so-called work-shy) as well as certain categories of 
criminals (“habitual criminals”).57 Even defendants who were acquitted in a reg-
ular criminal trial were sometimes rearrested by the Gestapo for detention in a 
concentration camp immediately after their acquittal. In all these ways, the Nazi 
seizure of power brought about drastic changes in criminal justice and completely 
destroyed the rule of law.

Despite these ruptures, however, there were also important elements of con-
tinuity across 1933. Chief among them was the continuity in personnel. With 
the exception of those dismissed for racial or political reasons, most German 
judges, prosecutors, and lawyers continued to serve under the Nazi regime and 
enforced Nazi laws, often with enthusiasm. Their support of the Nazi regime 
is best explained not by their adherence to legal positivism, but by the same 
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combination of factors that explain why most members of the German elites 
supported the Nazis, including conservative nationalism, anti-Communism, and 
anti-Semitism as well as conformity and careerism.

Just as important, however, is another line of continuity that is often over-
looked, namely that connecting Nazi penal reforms to the pre-1933 penal reform 
movement. For even though the Nazis attacked Weimar penal reformers as weak-
kneed humanitarians who had undermined criminal justice, they actually imple-
mented parts of their penal reform agenda. Perhaps the clearest example of this 
was the Law against Habitual Criminals of November 1933, which introduced 
the indefinite detention of “dangerous habitual criminals,” a measure the penal 
reformers had been calling for since the turn of the century. The same law also 
introduced medical treatment for mentally abnormal offenders, another one of 
the reformers’ long-standing demands.58 More generally, the Nazis pushed the 
logic of the modern school’s demand that punishments should depend on the 
personality of the offender (rather than the offense) further than anyone previ-
ously had: Nazi legislation started to define certain “criminal types” (Tätertypen) 
that were to receive particular punishments. This strategy became especially 
prominent in the rapid succession of decrees and laws passed after the outbreak 
of the war. The “criminal types” that were created in these decrees included the 
Volksschädling (national parasite) of the Volksschädlingsverordnung of 5 Septem-
ber 1939, the jugendlicher Schwerverbrecher (juvenile serious criminal) of the Ver-
ordnung zum Schutz gegen jugendliche Schwerverbrecher of 4 October 1939, 
and the Gewaltverbrecher (violent criminal) of the Gewaltverbrecherverordnung 
of 5 December 1939;59 the trend found its culmination in the catchall crimi-
nal type of the Gemeinschaftsfremder (community alien) in the 1944 draft for a 
Gemeinschaftsfremdengesetz, which, however, never became law.60 To be sure, 
all these criminal types were in part defined by certain acts, but their definitions 
included attempts to describe personality types whose antisocial tendencies sup-
posedly warranted especially draconian punishment. That the definitions of these 
personalities sometimes drew on criminal-biological categories fit in well with 
Nazi eugenics and biopolitics.

The observation that Nazi criminal law was gradually shifting from a Tatstraf-
recht (offense-based criminal law) toward a Täterstrafrecht (offender-based crim-
inal law) is not meant to suggest that Nazi criminal law was the logical outcome 
of the modern school’s penal reform agenda. At least two crucial differences 
between the penal reform movement and Nazi criminal justice must therefore be 
pointed out. First, Franz von Liszt and his fellow reformers were fully committed 
to the due-process guarantees that nineteenth-century liberals had fought for 
(Liszt famously called the criminal code the “Magna Carta of the criminal”); 
the Nazis, as we have seen, were not. Second, the Nazis realized only the repres-
sive side of the penal reform agenda, whereas the pre-1933 reform movement 
had always combined its call for the indefinite detention of incorrigible habitual 
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criminals with a commitment to rehabilitating everyone who could be reformed 
and to replacing punishment with educational and therapeutic measures for juve-
niles and abnormal offenders. That said, the experience of Nazi criminal justice 
certainly revealed the enormous danger posed by the increase in judicial discre-
tion that the modern school’s agenda required.

Robert Waite’s chapter on juvenile justice in Nazi Germany presents a reveal-
ing case study that illustrates many of the key features of Nazi criminal justice.61 
Focusing on the Verordnung zum Schutz gegen jugendliche Schwerverbrecher 
(Decree for the Protection against Juvenile Serious Offenders) of October 1939 
and its implementation during the war, Waite’s analysis demonstrates the ambiv-
alent relationship of Nazi legal reform to the pre-1933 penal reform movement. 
On the one hand, the 1939 Decree was a blatant attempt to roll back the special 
treatment for juvenile offenders that the penal reform movement had fought 
for and achieved in the Juvenile Justice Act of 1923; for the 1939 Decree made 
it possible to try certain juvenile offenders as adults to impose adult punish-
ments on them. On the other hand, the very strategy by which this rollback 
was accomplished, namely, the invention of the criminal type of the jugendlicher 
Schwerverbrecher, employed the penal reform movement’s strategy of individu-
alizing punishment by matching penal sanctions to the offender rather than the 
offense. The chapter’s account of juvenile justice between 1939 in 1945 also illus-
trates the process of cumulative radicalization by which criminal justice became 
ever more draconian and ultimately escalated into state terror.

Postwar Criminal Justice

In some respects, Germany’s defeat and the fall of the Nazi regime utterly dis-
credited the country’s criminal justice system. Everyone knew that most German 
jurists—whether prosecutors, judges, or professors of law—had eagerly coop-
erated with the Nazi regime in almost every conceivable way. And yet Germa-
ny’s criminal justice system survived the war relatively intact and quickly began 
functioning again, mostly with the same prosecutors, judges, and law profes-
sors. Whereas the major war criminals were tried by the Allies at the Nuremberg 
War Crimes Trial of 1945–1946 and a number of successor trials, the task of 
prosecuting lower-level Nazi crimes fell to German courts.62 Their reluctance to 
prosecute the crimes of the Nazi regime was, of course, closely related to their 
disinclination to face up to their complicity in the Nazi regime.63 As mentioned 
earlier, the question of how to explain that complicity found its first answer in 
Gustav Radbruch’s thesis that German jurists’ legal positivism had rendered them 
defenseless against the Nazis’ arbitrary and criminal laws. This thesis was eagerly 
endorsed by the legal profession because it provided an impersonal explanation 
that conveniently avoided the sensitive questions of jurists’ ideological affinities 
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to Nazism and their personal responsibility. The fact that Radbruch was a Social 
Democrat who had been dismissed from his professorship by the Nazis only 
strengthened the exculpatory power of the “legal positivism thesis.”64 This thesis 
also played an important part in the renaissance of natural law that took place 
in postwar West Germany. For if the Nazis’ crimes had been made possible by 
legal positivism, so the argument went, then the remedy must lie in an appeal to 
the eternal values of natural law, which were often given a Christian inflection. 
This renaissance of natural law had a tangible effect on judicial practice. When 
German courts judged Nazi crimes after the war, they often did so on the basis 
of natural law arguments.65

Even though most German jurists gave themselves an easy pass for their par-
ticipation in the Nazi regime, the Allies were initially quite intent on denazifying 
both Germany’s jurists and its criminal laws. Whereas denazification authorities 
in the Soviet zone of occupation conducted a serious purge of jurists, most jurists 
in the Western zones of occupation and later West Germany survived the denazi-
fication proceedings virtually unscathed. Only one German professor of criminal 
law permanently lost his professorship as a result of denazification; for all others, 
denazification brought at most short interruptions of their careers.66 The task 
of purging criminal law of Nazi elements proved to be a difficult one because 
it was not always easy to decide whether Nazi-era changes in criminal law were 
specifically National Socialist or in line with pre-1933 legal traditions. One of the 
questions, for instance, was whether the 1935 changes made to the penal code’s 
article 175, which aggravated the criminalization of male homosexuality, should 
be considered National-Socialist in content and therefore voided or not. In 1957 
West Germany’s highest court decided that the 1935 version was fine and should 
be kept on the books.67

As Petra Gödecke shows in her chapter on the beginnings of penal reform in 
West Germany, the legacy of the Nazi period and the denazification process had 
a depoliticizing effect on professors of criminal law. Most retreated from poli-
tics and penal policy and turned toward “pure scholarship” in the form of juris-
prudence and legal philosophy. As a result, only a minority participated in the 
resumption of penal reform efforts in the postwar years. Law professors who had 
been closely associated with the Nazi regime generally stayed out of these debates 
altogether. This did not mean that those who participated were untainted; many 
had also been complicit with the Nazi regime. The postwar penal reform debates 
reproduced the conflict between the supporters of retributive justice and the 
advocates of the individualization of punishment that had characterized German 
penal reform since the Kaiserreich. As Gödicke demonstrates, the triumph of 
retributivism in postwar penal reform discourse was due to a confluence of fac-
tors: First, the general renaissance of natural law made it easier to base criminal 
justice on the metaphysical foundation of retributive justice. Second, postwar 
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jurists wrapped their return to retributive justice in the flag of democracy by 
arguing that the West German constitution’s (Grundgesetz) protection of human 
dignity was an endorsement of free will, individual responsibility, and retrib-
utive justice. Finally, the retributivists sought to discredit the modern school’s 
penal reform agenda by associating it with Nazism. That this smear was dissem-
inated by criminal law professors who had themselves been deeply implicated 
in the Nazi regime is one of the great ironies of German postwar legal history. 
To be sure, as we have seen, Nazi criminal justice did indeed draw on parts of 
the modern school’s agenda; but it was also strongly shaped by retributivism. 
Presenting Nazism as the logical outcome of the penal reform movement was 
therefore a gross distortion. Gödecke’s story ends in the late 1950s. When West 
Germany passed a set of comprehensive reforms of the penal code ten years later, 
in 1969–1970, that set of reforms did indeed implement significant elements of 
the modern school’s agenda: individualizing punishment, strengthening rehabil-
itation, and increasingly replacing prison sentences with alternative sanctions. 
Nevertheless, these reforms remained constrained by a criminal justice system 
based on the general principle of retributive justice.

Whereas Petra Gödecke’s chapter examines the discourse of legal academics 
in the Western zones of occupation and West Germany, Jennifer Evans’s chap-
ter focuses on the practitioners of juvenile justice in Berlin-Brandenburg and 
the Soviet zone of occupation, later the GDR.68 The social dislocations of the 
early postwar years made juvenile waywardness and petty crime a widespread and 
pressing social problem, especially in large cities like Berlin.69 The response of the 
East German authorities abandoned the punitiveness of Nazi juvenile justice in 
favor of a renewed focus on rehabilitation and reintegration. In doing so, how-
ever, they drew on the established institutions and approaches of juvenile justice 
as they had coalesced during the Weimar years. The turn toward rehabilitation 
did not signal a retreat of state power but brought with it an intensification of 
the state’s intervention in the lives of individual youths. Even though the two 
German states sometimes sought to use penal policy as a tool in the Cold War, 
juvenile justice in both states was quite similar. Despite the East German state’s 
revolutionary rhetoric it was just as wedded to bourgeois sexual norms and gen-
der stereotypes as the West German state. The gendering of juvenile justice was 
perhaps most evident in the role of sexuality in the definitions of male versus 
female waywardness and delinquency. For girls, sexual promiscuity by itself was 
considered evidence of juvenile delinquency or at least waywardness. For boys, 
juvenile delinquency was usually defined in terms of petty theft and shirking 
work; only if boys were suspected of homosexuality or homosexual prostitution 
did sexuality become an issue. Similarly, although GDR juvenile justice policy 
touted its lofty goal of creating socialist citizens, in practice it was just as focused 
on inculcating a strict work ethic as juvenile justice in the capitalist West.
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Conclusions

The history of criminal justice in modern Germany has become a vibrant field 
of historical research. The chapters in this volume not only lay the groundwork 
for writing a history of crime and criminal justice from the Kaiserreich to the 
early postwar period, but demonstrate that research in criminal justice history 
can make important contributions to other areas of historical inquiry. Thus the 
conclusion that Imperial Germany’s criminal justice system came much closer to 
the liberal ideal of the rule of law than historians have long assumed sheds new 
light on long-standing debates about the Kaiserreich’s political culture. Criminal 
justice forms an essential element of political rule. Yet penal codes, institutions, 
and practices also represent great forces of inertia that tend to survive political 
regime changes with only minor modifications. This paradoxical combination of 
political relevance and inertia makes criminal justice an excellent lens for exam-
ining the complex mixture of continuity and change across different political 
regimes. As we saw, the study of criminal justice and penal reform under differ-
ent political regimes demonstrates that it can be difficult to distinguish a legal 
system’s “progressive” or “liberal” features from its supposedly “repressive” ones. 
Many features of criminal justice, and indeed of the modern state, are politically 
ambivalent, harboring both emancipatory and repressive potentials, whose acti-
vation depends on the political circumstances.

The study of the influence of criminology, psychiatry, and other human and 
social sciences on criminal justice elucidates the larger process of the “scientiza-
tion of the social,” that is, the increasing use of scientific expertise in almost all 
areas of social life.70 As several chapters show, the history of modern criminal 
justice is inextricably interwoven with the history of psychiatry, in particu-
lar with the ambition of psychiatrists to provide medical remedies for social 
problems. Private and public welfare agencies, too, sought to harness scientific 
expertise to find better solutions to social problems. Since penal reformers inte-
grated welfare services into the work of the courts as well as the spectrum of 
penal sanctions, criminal justice became so closely intertwined with welfare 
that it seems fair to say that the history of the modern welfare state cannot 
be written without studying the history of criminal justice. Yet the “scienti-
zation of the social” must not be understood as a one-way street of science 
penetrating criminal justice. The history of modern penal reform is not one of 
criminal jurists simply ceding authority to medical doctors, for instance, but 
one of disciplinary boundary disputes. Most of the time, jurists kept the upper 
hand as they learned to integrate scientific, especially medical, knowledge into 
penal reform proposals, legislation, judicial practice, and the administration 
of punishment. Although over the first half of the twentieth century medical 
doctors and welfare workers came to play a larger role in criminal justice than 
ever before, criminal jurists were remarkably successful in assimilating new 
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types of knowledge in order to buttress their dominant position in the criminal 
justice system.

Criminal trials reflect the society in which they take place and therefore provide 
an important source for the social and cultural history of their times. Several chap-
ters demonstrate how the study of criminal trials illuminates the social and cul-
tural history of the Weimar Republic, for instance. Others show that the history 
of criminal justice can profitably be combined with media history and the history 
of literature because the representations of crime and criminal justice in the press, 
literature, and other media provide a rich topic of research that sheds new light not 
only on criminal justice but on social and cultural history more generally.

Much remains to be done, not only in fleshing out the history of criminal 
justice in modern Germany but in unlocking the power of criminal trials as his-
torical sources. The records of vast numbers of criminal trials remain unexplored, 
ready to be discovered—to teach us not only about courtroom practices and legal 
culture but about a great variety of historical topics ranging from the history of 
sexuality to economic history. Finally, more comparative work in the history of 
crime and criminal justice should help us better discern which aspects of the story 
were specifically German.
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