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Citizens into Dishonored Felons has a great potential to intervene in different 
intellectual and public debates, it has the detail to be convincing, and the author has 
been skillful in interpreting the historiography and the data.

Barry Godfrey, University of Liverpool
Timon de Groot offers a fresh perspective on the history of German criminal policy. �is 
well-written, well-researched book demonstrates the role of punishment as an expressive act, 
delineating the contours and the boundaries of citizenship in modern Germany. �e work
makes an important contribution to both the study of law and society and German history.

Warren Rosenblum, Webster University

Over the course of its history, the German Empire increasingly withheld basic
rights, such as the rights to enlist in the army, hold public o�ce, and even to vote, 
as a form of legal punishment. Dishonored o� enders were often stigmatized in 
both formal and informal ways as their convictions shaped how they were treated 
in prisons, their position in the labor market, and their access to rehabilitative
resources. With a focus on Imperial Germany’s criminal policies and their 
afterlives in the Weimar era, Citizens into Dishonored Felons demonstrates how 
criminal punishment was never solely a disciplinary measure, but that it re� ected 
a national moral compass that authorities used to dictate the rights to citizenship, 
honor, and trust.

Timon de Groot has a PhD from Humboldt-Universität zu Berlin / Max Planck Institute 
for Human Development.
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Notes from this chapter begin on page 14.

INTRODUCTION

S

In 1941, the special court in Berlin convicted several Jewish people of illegal trade 
using ration cards. Th ey each got diff erent sentences, some of which included the 
death penalty, and in most cases the sentence also included the deprivation of 
their civil privileges. Many Germans were astonished by these sentences. Jewish 
citizens had, after all, already long been deprived of most of their rights.1 Word of 
people’s astonishment about these disenfranchisement punishments reached the 
Ministry of Justice, where an internal discussion then unfolded.2 In response to 
the consternation, Heinrich Himmler, in his function as Reich Commissioner for 
the Consolidation of German Nationhood, ordered that these sentences not be 
handed down to Jewish people for the simple reason that they did not have these 
rights to begin with, so they could not be deprived of them.

Himmler’s decision was in line with the directives of the Polenstrafrechtsver-
ordnung, a penal policy introduced for subjects of the Nazi empire living in the 
eastern occupied territories who were not on the so-called Deutsche Volksliste.3 
Th e Polenstrafrechtsverordnung denied the possibility of disenfranchising sub-
jects who had already been stripped of most of their civil rights. According to 
Himmler, the same principle should have applied to the verdicts of the judges 
in Berlin.4 Yet Himmler’s orders were not accepted without critique from legal 
experts at the Ministry of Justice, some of whom noted that the German penal 
code prescribed the withdrawal of a felon’s civil privileges in numerous cases and 
that judges could not willingly neglect these legal prescriptions. Th ey also noted 
that these prescriptions applied not only to people with German citizenship 
rights but to every person residing on German soil. It was territory that deter-
mined the law’s jurisdiction and not the status of the subjects; consequently, the 
punishment should be applied even to travelers temporarily staying on German 
territory.

What was it about these verdicts that upset Himmler so much? In essence, he 
was disturbed not by the verdicts themselves but rather by the wording of the 
offi  cial name of the privileges they revoked. In German, they were called one’s 
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“civil rights of honor” (die bürgerlichen Ehrenrechte). Th e notion of honor was 
indeed intimately connected with the punishment of disenfranchisement; this 
punishment was in fact more colloquially known as an “honor punishment” 
(Ehrenstrafe).5 When newspapers reported on this punishment being carried out, 
they commonly used the phrase “loss of honor” (Ehrverlust). Th is terminology 
had its origins in legal thought of the early nineteenth century in which citizen-
ship, crime, and honor were crucially connected. Himmler thus believed that 
stripping Jewish people of their “honor” basically implied that they were entitled 
to a certain kind of “honor” to begin with.

Himmler urged judges to avoid these verdicts at all costs.6 He could not accept 
the idea that Jewish people without a criminal record were entitled to respect and 
were supposed to be viewed as “honorable.” In the end, the Minister of Justice, 
Franz Schlegelberger, came up with a compromise: all verdicts that included §34 
(the section that regulated the deprivation of civil privileges) and applied to Jew-
ish people (or others not on the German Volksliste) should thenceforth omit the 
phrases “loss of honor” and “deprived of their civil privileges.” In other words, 
judges had to state that §34 applied to these off enders without mentioning the 
contents of this paragraph. In this way, the Nazi authorities could uphold the 
fi ction of abiding by a rule of law while avoiding the implication that Jewish 
people were entitled to a certain “honor.” Offi  cials of the Ministry of Justice were 
satisfi ed with this compromise.

Felony Disenfranchisement in German Society

Even if this was a trivial moment in the persecution of Jewish citizens in Nazi 
Germany (since the legal status of Jewish citizens had already been decimated), 
the internal discussion in the Ministry of Justice in 1941 illustrates the peculiar 
connection between the punishment of disenfranchisement and the notion of 
honor in German legal thought. Th is book is about the history of that punish-
ment and its signifi cance in German society in the long nineteenth century. It 
aims to explain the rationale behind the punishment and show how it functioned 
satisfactorily—in the eyes of the authorities—during the era of the German 
Empire (1871–1918) before it became heavily politicized in the time of the Wei-
mar Republic (1918–33).

Felony disenfranchisement (die Aberkennung der bürgerlichen Ehrenrechte) 
emerged in several of the newly introduced German penal codes in the early 
nineteenth century, roughly in the period between the dissolution of the Holy 
Roman Empire in 1806 and the end of the so-called Vormärz period in 1848. 
Eventually it was codifi ed in §34 of the 1871 Reich Penal Code of the German 
Empire.7 Th e punishment was handed down to all sorts of off enders up to 1969, 
when it was abolished from the law. During the time of the German Empire, 
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criminal courts deprived, on average, about fi fteen thousand German citizens of 
their civil privileges annually. Surely, however, the signifi cance of this punishment 
lay not in the number of sentences in which it was handed down. Compared 
to the death penalty, it was meted out very frequently, but it was added to only 
5 percent of all prison and penitentiary sentences, making it a marginal punish-
ment compared to incarceration.8

Th ere are many ways to look at the signifi cance of a punishment. One way is 
to look at its emotional impact. However, one segment of German society clearly 
believed that felony disenfranchisement had no emotional impact on German 
citizens at all. Satirists of the German Empire, for instance, often lampooned 
the indiff erence convicted felons felt toward this punishment and the apathy 
with which the lower classes regarded their civil privileges. For example, in 1897, 
during the heyday of bicycle mania, a reporter for the satirical magazine Klad-
deradatsch jokingly wrote that the Reichstag was contemplating the introduction 
of a law that would prohibit disenfranchised felons from riding a bicycle. After 
all, the author argued, this would increase the emotional impact of the punish-
ment as riding a bicycle was something that all members of society genuinely 
enjoyed (whereas they did not care about their voting rights).9 Furthermore, class 
perceptions often played a role in such humor. Th e satirical magazine Fliegende 
Blätter regularly published cartoons mocking people from lower economic classes 
who were deprived of their civil privileges. One cartoon from 1907 depicted a 
farmer standing next to his award-winning ox with the caption: “Don’t be so 
proud, Scheck! Back then I done lost my rights ’cause I set a couple little things 
on fi re, but in a year we’ll be equal same as ever!” (see Figure 0.1). In this case, 
farmers deprived of their privileges were the object of ridicule; in other cases, 
vagrants were mocked in cartoons with similar captions (see Figure 0.2). In yet 
another cartoon, a judge reads a sentence to a defendant, who answers: “no prob-
lem—I wasn’t planning on voting next time around anyways!”10

Even though these satirists mocked the ineff ectiveness of this punishment, their 
cartoons represented its signifi cance in political discourse. Th ese jokes asserted 
that some members of German society were indiff erent to their civil privileges, 
enabling the authors to address fundamental issues about social stratifi cation and 
civil morality. In other words, authors instrumentalized the critique of the ineff ec-
tiveness of a punishment to address broader class issues in German society.

Legal scholars also criticized felony disenfranchisement’s ineff ectiveness. Th e 
most important of these critics was Otto Mittelstädt, a trained legal scholar who 
held many important positions in the Prussian bureaucracy and wrote some 
infl uential commentaries on the German legal system.11 In 1879, when he was a 
judge in Hamburg, he published a book titled Gegen die Freiheitsstrafen, in which 
he revealed himself to be one of the most vehement critics of the German penal 
system. He believed that punishments should primarily be about deterrence and 
should therefore principally strive to bring humiliation and disgrace (Schmach 
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und Schande) upon off enders.12 Th e modern penal system, he argued, utterly 
failed in its mission to deliver the message that crimes are impermissible acts that 
constitute a moral harm.

Depriving off enders of their civil privileges was one example of an ineff ective 
punishment for Mittelstädt. Disenfranchisement did not humiliate and disgrace 
off enders as much as he thought it should. Even though its whole purpose was 

Figure 0.1. Cartoon by August Roeseler. Image reads in slang: “Don’t be so proud, 
Scheck! Back then I done lost my rights ‘cause I set a couple little things on fi re, but in 
a year we’ll be equal same as ever!” August Roeseler, “After the animal show,” Fliegende 
Blätter 127 (1907): 84. Courtesy Heidelberg University Library.
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to damage off enders’ “sense of honor” (Ehrgefühle), he argued that off enders did 
not genuinely experience the shame of the punishment.13 Th ese words resonate 
with American legal scholar James Q. Whitman’s defi nition of penal degradation: 
the “treatment of others that makes them feel inferior, lessened, lowered.”14 In 
other words, a punishment was supposed to have a crucial emotional eff ect, but 
Mittelstädt believed this eff ect was seriously lacking.

Even though some felons seemed indiff erent to the punishment, as Mittelstädt 
observed, his claim about the emotional impact of felony disenfranchisement 
ought not be overgeneralized. Mittelstädt wished to reintroduce corporal pun-
ishment in the German penal system, so he contrasted the apathy surrounding 
disenfranchisement with the actual pain people felt as a result of corporal pun-
ishment. Even so, the emotional impact that disenfranchisement had on citizens 
might have been more diverse and nuanced than Mittelstädt and other critics 
believed. Th erefore, in this book, I aim to address the emotional impact of the 

Figure 0.2. Cartoon by Adolf Oberländer. Image reads in slang: “At fi rst they sentenced 
me to four months in prison and three years without my civil privileges. After I appealed, 
they withdrew the loss of civil privileges. I would rather have them withdraw the four 
months; what am I supposed to do with civil privileges?!” Adolf Oberländer, “Superfl uous 
mercy,” Fliegende Blätter 68 (1878): 192. Courtesy KB, national library.
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punishment once again, going beyond people’s mere interest or disinterest in the 
civil privileges suspended by this punishment. In fact, I will show that German 
people interacted with this punishment in multifaceted ways, with authorities 
utilizing it as an instrument for reinforcing societal hierarchies, while others used 
it to fi ght for reforms.

By focusing on German citizens’ emotional attachment to this punishment, 
I aim to shed light on what it meant to them to be German citizens and what 
constituted “civil morality.” Following the American moral philosopher Martha 
Nussbaum, I view emotions as “judgements of value and importance,” judgments 
refl ecting the core beliefs of moral agents.15 Th e emotional experience of people 
aff ected by the penal system thus informs us about their broader moral beliefs, 
what they believed constituted a good life as a citizen, and how much their ideas 
of civil morality converged around the notion of honor.16 Importantly, I thus not 
only engage with the emotions of those who were punished but also with the 
emotions of the broader German public, for instance, in reacting to a public ver-
dict. Th is is fundamental to fully assessing the impact of punishment on society.

Th e Uncontested Existence of Felony Disenfranchisement

Many scholars of the history of criminal policy have emphasized the disciplining 
aspect of legal punishment. One representative of this approach is the famous 
French historian Michel Foucault, who argued that the type of power exercised 
in prisons played a part in the way modern subjects were formed through a 
process of disciplining bodies and normalizing deviance. Foucault’s theory views 
punishment as one of many ways in which power is exercised and embodied in 
modern societies.17 In addition, criminal justice is often connected with welfare 
policy in modern societies. For example, British criminologist David Garland 
speaks in this context of the penal-welfare complex—a historical entanglement 
between welfare programs and penal measures; in modern penal regimes, in fact, 
the act of punishing is not much diff erent from educating or curing individuals.18

Recent scholarship on Germany’s history of crime and justice has also explored 
the contributions of criminal justice to welfare policies, education, and medical 
treatment. German historian Desirée Schauz, for instance, studied the growing 
infl uence of welfare organizations in German prison facilities and argued that 
these organizations set up welfare programs based on individuals’ need for re -
socialization, among other things, through work distribution. Th e implementa-
tion of these programs was often accompanied by confl ict, and the results were 
often disappointing as there was a high rate of recidivism. Schauz regards this 
development as evidence that punishment was increasingly considered a form of 
applied social knowledge.19 Describing similar developments in the German penal 
system, American historian Warren Rosenblum even argues that the emergence 
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of welfare assistance in courts in the Weimar Republic—despite the controversy 
surrounding its practical application—demonstrates that there was a consensus 
among penal experts in favor of a “social approach” to criminal justice.20 Many 
other scholars of German criminal justice, furthermore, point out the important 
infl uence of medical doctors in the German penal system and the spread of the idea 
that criminality could be cured like a mental illness, which predominantly arose 
in the second half of the nineteenth century and the fi rst half of the twentieth.21

Notwithstanding the crucial insights these authors have had into the edu-
cational and disciplinary aspects of modern penal regimes, nineteenth-century 
observers regarded disenfranchisement as important on account of its symbolic 
function. According to them, the signifi cance of the punishment lay not only 
in its emotional impact on the person being punished but also in its emotional 
expressiveness for the governing body infl icting it. Th e punishment was designed 
by nineteenth-century lawmakers both to penalize wrongdoers and to safeguard 
the honor that came with German citizenship. Felony disenfranchisement was 
thus essential to sustaining a moral order in society since it helped demarcate the 
boundary between permissible off enses that did not aff ect the honor of citizen-
ship and morally reprehensible crimes that off ended against the “honorable trust” 
bestowed on citizens.

Th is resonates with the ideas put forward by the famous French sociologist 
Émile Durkheim, who wrote in his 1893 key work Th e Division of Labor in Soci-
ety that “punishment is above all intended to have its eff ect upon honest people 
. . . [I]t serves to heal the wounds infl icted upon the collective sentiments.”22 
Punishment, he argued, “consists of a passionate reaction graduated in intensity, 
which society exerts through the mediation of an organized body over those of its 
members who have violated certain rules of conduct.” 23 Moreover, in Durkheim’s 
theory, punishment had a communicative function, sending a message to all 
members of society: it was “a sign indicating that that the sentiments of the 
collectivity are still unchanged.”24 By infl icting a punishment, the governing 
authorities attempted to reinforce the collective morality by giving voice to the 
collective sentiments about the wrongfulness of a certain act. Th e ritualistic exe-
cution of punishment was therefore central to his theory as it helped to create 
social cohesion within a community. Indeed, many nineteenth-century German 
advocates of felony disenfranchisement thereby indirectly and unwittingly sup-
ported Durkheim’s view that punishment had such a communicative function by 
which it refl ected the moral order a society tried to uphold.25

Durkheim crucially argued that the authority of a governing body to execute a 
punishment stemmed not from the actual harm a crime did to a society but from 
the “common consciousness” of a society being off ended. Underlying this theory 
was the idea that there was something like a “common consciousness”: a certain 
consensus within a society about the moral categories that could be off ended. In 
other words, when applied to the case of felony disenfranchisement, there had 
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to be some agreement about circumstances that would justify a felon’s disenfran-
chisement. As I argue in this book, however, social agreement about the execu-
tion of this punishment was frequently lacking; defendants, courtroom observers, 
and politicians often heavily criticized or protested verdicts. Such confl ict about 
verdicts undermined Durkheim’s theory about the “collectivity” sanctioning its 
members. In reality, it is not “society” that punishes but specifi c authoritative 
fi gures who impose punishments on specifi c people, with a great deal of dissent 
among both subjects and observers of these punishments.26 Th is was without a 
doubt also the case in Imperial Germany.

Still, the idea of social consensus converging around this punishment should 
not be dispensed with completely. Protests against felony disenfranchisement often 
had one thing in common: they were based on the belief that the punishment had 
an emotional impact on more people than just the person being punished. Indeed, 
commentators believed that it “functioned” by reinforcing hierarchical relations 
in German society and reasserting concepts of “honorable” and “dishonorable” 
actions. However, this did not mean that every disenfranchisement was a way for 
the authorities “to give voice” to collective sentiments. Rather, given the emotional 
power of disenfranchisement, one could say that the authorities frequently instru-
mentalized the idea that punishment stemmed from certain collective beliefs by 
disenfranchising certain off enders. In this way, they hoped to manipulate collec-
tive sentiments about certain people and certain crimes.

People constantly tried to renegotiate the conditions under which felony dis-
enfranchisement should be imposed and actively debated what constituted “hon-
orable” conduct. Even so, people did not consider the punishment redundant but 
rather believed that disenfranchisement was a vital component of Germany’s penal 
system. Th at is, there was at least consensus that felony disenfranchisement added 
value to the German penal system. If people truly believed that it was a superfl uous 
punishment, there would not have been so much resistance to it being carried out 
in specifi c cases, and verdicts to punish people with disenfranchisement would 
not have sparked that much controversy. In fact, in the German Empire there was 
almost no protest about the simple existence of this punishment, there was only 
occasional protest when it was handed down to specifi c people in specifi c cases (as 
discussed in chapter 3). Although this changed after World War I, when it became 
too deeply politicized, before that time it was an immutable aspect of German 
criminal policy that could be instrumentalized and incorporated in the reform 
agendas of politicians, criminal justice experts, and other members of civil society.

Historicizing the Notion of Honor

As noted before, the emotional impact of felony disenfranchisement derived 
from its intimate association with the notion of honor. Th us, it is not surprising 
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that many historians interpret this punishment as a relic of early modern or even 
medieval European criminal policy.27 In some ways, this interpretation is under-
standable since it was common practice in feudal society and in the European 
Ancien Régime to exclude certain people from guilds, to bar them from practicing 
certain crafts, and to banish and brand them as “unehrliche Leute” (dishonest 
people).28 Such people, one could argue, constituted an early class of precarious 
workers.29 Accordingly, Franz von Liszt, in the 1932 edition of his Lehrbuch des 
deutschen Strafrechts (one of the most infl uential German textbooks on criminal 
justice of the nineteenth century), unambiguously placed felony disenfranchise-
ment in the medieval tradition and dismissed it as “a doomed, fi nal remnant of 
the medieval penal arsenal.”30

Th e characterization of felony disenfranchisement as archaic broadly supports 
the thesis of James Q. Whitman, who has done some of the most compelling work 
on the importance of honor in the history of punishment in the nineteenth cen-
tury. In his view, the “mild” treatment of off enders in the modern criminal justice 
system in Germany can only be explained as the result of a process of “leveling 
up.” Over the course of time, he argues, “regular” off enders came to be treated like 
the privileged, “honorable” off enders and were entitled to the same “honor” as the 
aristocrats, while all degrading elements were abolished from penal law.31

Even so, one can dispute whether the notion of honor in late nineteenth-
century penal policy really had the same meaning as it did in the early modern 
era. Th e notion of honor, after all, was complex, not only because it entailed a 
description of the “objective” qualities of a person (that is, one’s rights, privileges, 
and membership in certain groups), but also because it contained a crucial sub-
jective dimension. As German sociologist Georg Simmel famously observed in 
his Soziologie, honor forges a strong connection between the objective categories 
of membership and privileges and personal beliefs about moral value and entitle-
ment.32 Furthermore, honor is a kind of “symbolic capital,” as described in the 
theory of Pierre Bourdieu: something that people constantly need to reproduce 
and utilize through their bodily postures and stances.33

Historians have thus noted how an appeal to one’s honor was an important 
motivator for action. German historian Birgit Aschmann, for instance, showed in 
her study of the three wars between Prussia and France that appeals to the honor 
of the national leaders of both states infl uenced their decision to go to war.34 Th e 
subjective dimension of honor also changes over time.35 Th e historicity of the 
notion of honor is illustrated by its use in the context of dueling. For instance, 
it is well known that the German bourgeoisie adopted the aristocratic practice 
of dueling, which its members had not previously been entitled to, from 1848 
onwards. Some historians have claimed that this adoption was proof of the mil-
itarization of German society and an expression of the premodern beliefs about 
honor that German imperial subjects held, in particular, members of the bour-
geoisie. Yet, as German historian Ute Frevert has argued, the bourgeois culture of 
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dueling was more an expression of the modern bourgeois values of masculinity, 
individualism, anti-materialism, and self-restraint, and thus helped to constitute 
the liberal identity of the German bourgeoisie.36 Th ese observations confi rm that 
just because bourgeois citizens had a notion of honor did not necessarily mean 
that they had an early modern mindset.37

A German Trajectory

In fact, most nineteenth-century legal experts did not associate felony disen-
franchisement with early modern criminal law. On the contrary, they generally 
justifi ed the punishment as serving the aims of an entirely modern penal sys-
tem. It is therefore interesting to note that in the original 1880 version of the 
above-mentioned textbook, Franz von Liszt listed four legal goods (Rechtsgüter) 
that punishments in modern societies could potentially restrict or destroy: life, 
liberty, property, and honor.38 Furthermore, depriving people of their privileges, 
Liszt argued, was a punishment perfectly suited to damaging a citizen’s honor. 
Honor, in this context, was intimately connected to citizenship, which really dis-
tinguished this punishment from the early modern punishments of banishment 
and branding. Unlike those punishments, disenfranchisement was not supposed 
to aff ect criminals’ commercial aff airs and their place, for instance, in the job 
market but only their legal status in relation to the state. It commonly deprived 
an off ender of the rights to join the army, to vote, to sign important legal doc-
uments, and to testify in court. Th is concept was made explicit in a 1909 draft 
for a reformed penal code for the German Empire: “Th e honor punishments 
should leave the private rights and social position of the convicted untouched 
and should only aff ect the guilty person’s public rights.”39

Th e diff erence between the older and modern “honor punishments” can thus 
be traced back to two important shifts that took place over the course of the 
eighteenth and nineteenth centuries: the emancipation of the free market from 
guilds and corporations, and the expansion of state bureaucracy and its growing 
monopoly on all kinds of penalization. In other words, whereas corporate insti-
tutions used to sanction their members, they lost this right as punishment grad-
ually became the primary prerogative of the state.40 Th us, there were two modern 
aspects of felony disenfranchisement: it was egalitarian, in that it was imposed 
on people based solely on the nature of their crime, unlike the penal system of 
the Ancien Régime, in which status diff erences often determined a punishment’s 
harshness;41 and it was connected to the emerging ideas of citizenship in the 
German states. Th e logic of the connection with state citizenship worked in two 
ways. First, the punishment ensured that people deemed “morally unworthy” 
were excluded from civil privileges so that the “honor” of citizenship remained 
protected from their negative infl uence. Second, all defendants who were not 
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offi  cially stripped of their privileges were entitled to a certain “honor.” In this 
way, the punishment became intrinsic to “the age of citizenship.”42

Disenfranchisement was not unique to German law. Compared to other 
countries with similar punishments, however, Germany did pursue a unique 
trajectory. It is safe to say that this punishment was an import from the French 
legal system. Th e punishment known as dégradation civique, which entailed the 
withdrawal of one’s political rights (droits politiques), was fi rst introduced in the 
First French Republic and mainly targeted the enemies of the revolution.43 Th is 
political aspect was lost on German lawmakers, though. As in the legal reforms 
under Napoleon, the German codes reserved disenfranchisement for crimes with 
an explicitly apolitical character in the eyes of the legislative power. Time and 
time again, this apolitical character was defended as one of the core characteristics 
of this punishment in Germany.

In addition to the French Code Pénal, disenfranchisement is also known in 
the common-law tradition. In fact, it became—and still is—an important part of 
American penal law. As American historian Pippa Holloway argues, this punish-
ment had the function (as it had in Germany) of safeguarding respect for citizen-
ship as “suff rage by degraded individuals would undermine the dignity of their 
[i.e., other citizens’] own citizenship.”44 Nevertheless, in the United States, the 
punishment was increasingly instrumentalized, especially during Reconstruction, 
to disenfranchise a specifi c part of the American population.45 Th is happened 
above all in the South and was directed against former slaves. Such racial profi ling 
in the execution of this punishment was not common in Germany. In fact, the 
example at the start of this Introduction illustrated the opposite: people in Nazi 
Germany were excluded from this punishment on racial grounds. Th ese two ways 
of instrumentalizing felony disenfranchisement demonstrate a crucial diff erence 
between two twentieth-century racial states. Whereas the American state aimed 
to make a certain group into second-class citizens by disenfranchising them, the 
Nazi state aimed to denaturalize a group by depriving them of their citizenship 
status altogether. In short, one can say that the German punishment of disen-
franchisement diff ered from the French version in its apolitical pretension, and 
it diff ered from the American version in its egalitarian pretension, whereby all 
citizens were equally subjected to the punishment—provided they were citizens.

Th e Structure of the Book

In this book, I describe the history of the punishment of disenfranchisement from 
multiple perspectives. To do so, it was necessary for me to consult various kinds 
of sources and media. Governmental statutes and laws, bureaucratic decrees, 
important verdicts, transcripts from trials, newspaper articles, and academic trea-
tises are all included in this study. I began my research in the archives of justice 
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ministries of the German Empire and the Prussian state, which are stored at the 
Bundesarchiv in Berlin and the Geheimes Staatsarchiv Preussischer Kulturbesitz 
in Berlin. In addition, the fi les of the local administrations of Aachen and Düssel-
dorf in the Landesarchiv Nordrhein-Westfalen yielded important insights. From 
there, I continued to analyze the intellectual debates in the most important aca-
demic journals of the time, important verdicts, political debates in the Reichstag, 
and broader media discussions in Imperial Germany.

Alongside the more “traditional” sources, I studied several petitions written 
by people who had been deprived of their rights and wanted them restored. I 
did this to include off enders’ “voices,” particularly since, as many scholars have 
noted, these are often ignored in the history of crime and justice. German histo-
rian Philipp Müller pointedly called this the “longue durée of silence.”46 For this 
book, this research into off enders’ voices was not an end in itself but allowed me 
to better grasp the dialectics of inclusion and exclusion pertaining to citizenship, 
as well as the emotional impact of the punishment. Th ese voices also provide 
concrete evidence of the ways in which convicts refl ected on their crimes and 
punishments. I will compare several individual cases of German citizens who 
sought to have their rights restored and analyze the discursive resources they used 
in their petitions. Th is will render a fuller picture of the experience of citizenship 
in the German Empire and how various conceptions of citizenship related to 
perceptions of the moral permissibility of particular off enses.47

In presenting the diff erent roles punishment played in German society, I 
engage in this book with many issues discussed in Warren Rosenblum’s book 
Beyond the Prison Gates and Desirée Schauz’s Strafen als moralische Besserung. For 
example, the book addresses prejudices against discharged prisoners in the Ger-
man Empire and welfare workers’ eff orts to help reintegrate them into society. 
However, I am less concerned here with the “irresistible reform wave” that made 
its way through the German criminal justice system and led, in the end, to the 
system of welfare assistance for ex-convicts in the Weimar Republic. Whereas 
Rosenblum and Schauz emphasized the execution of punishment—the disci-
plinary techniques applied inside prison facilities and social programs that were 
implemented to assist (ex-)convicts—I argue that the legal categories and the 
content of verdicts also mattered. Th e sentence itself aff ected people, irrespective 
of what penal offi  cers and welfare workers had to say about it.48 In this book, I 
therefore focus more on the history of ideas about citizenship, honor, and trust 
in the long nineteenth century.49 Th e book ultimately seeks to understand what 
stripping off enders of their “honor” tells us about the relationship between citi-
zens and the law. It prioritizes the perspectives of off enders who sought to have 
their rights restored—in many cases without the assistance of welfare workers, 
but always in direct contact with judicial authorities.

Th is book also builds on many excellent historical studies on the emergence 
of the science of criminology in the German Empire that focus on the discursive 
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strategies employed in this fi eld in constructing the notion of “the criminal.” 
Th ese studies elucidate the shifts that took place in the nineteenth century: from 
an emphasis on depraved people who willfully neglected their moral duties to an 
emphasis on “degenerates” who became “criminals” due to socioeconomic or bio-
logical factors. Although these insights provide important context for my study, 
felony disenfranchisement often proved challenging to scholars of legal studies and 
criminology. Th is is because the decision to impose the punishment of disenfran-
chisement was frequently based not on the off enders’ reform potential—that is, 
whether they were “corrigible”—but on the seriousness of the off enses.50 However, 
as I will show, these two ways of characterizing off enders were not always seen as 
confl icting with each other. In fact, when contemporary criminological works 
increasingly highlighted the reform potential of off enders, scholars began to explic-
itly contemplate whether these categories could coexist with the punishment of 
disenfranchisement and the underlying distinction between “honorable” and “dis-
honorable” behavior. Social theories of criminal justice thus stood in a complicated 
relationship to felony disenfranchisement. For a long time, scholars believed that 
the punishment might be compatible with their “modern” theory. Th is demon-
strates how ingrained the punishment was for nineteenth-century scholars but also 
that the punishment could be carried out and instrumentalized in several ways.

Th e book is divided into six chapters. Th e fi rst chapter, which deals with the 
time before 1871 (the year the Reich Penal Code was implemented), discusses 
the intellectual and political origins of the punishment of disenfranchisement. 
It engages with the ideas of prominent legal thinkers and philosophers from 
several of the German states and looks at the general intellectual justifi cation of 
the punishment of disenfranchisement from the time of the Napoleonic Wars 
onwards. Central to the chapter are the way that notions of honor and trust were 
connected to disenfranchisement and how the idea of “civil honor” became the 
hegemonic understanding of honor.

Th e second chapter seeks to place the punishment of disenfranchisement 
in the more explicit context of the introduction of the Reich Penal Code and 
other legislation of Imperial Germany. It specifi cally looks at the interests of 
social groups in the codifi cation of disenfranchisement and subsequent debates 
about how it should function. To do this, it analyzes why legislators and other 
authorities felt it was important to exclude disenfranchised felons from certain 
institutions and explains how some later appeals were intended to advocate more 
egalitarian membership in these institutions.

Whereas chapter 2 discusses the exclusionary eff ects of disenfranchisement 
and legislators’ justifi cations for this, chapter 3 looks at the actual sentencing. 
Sentencing criminals to disenfranchisement was essentially a performative act 
that transformed citizens into dishonored felons. Chapter 3 therefore seeks to 
explain the political signifi cance of these sentences by showing how the author-
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ities utilized them to determine who could be viewed as a “political” agent. 
Chapter 4 then focuses on the individual experiences of disenfranchised felons. 
Against the background of the notions of stigma, passing, and rehabilitation, the 
chapter analyzes petitions by people who wanted their rights restored, examining 
their motivations by considering the ways in which disenfranchisement aff ected 
them. Th is chapter truly makes the case that the punishment was more than a 
relic from premodern times.

Th e fi nal two chapters seek to uncover why felony disenfranchisement fell out 
of favor and was ultimately abolished from the penal code in the early German 
Federal Republic. Chapter 5 discusses the period of World War I and highlights 
how ex-convicts’ petitions gradually became more political and how authorities, 
under pressure as a result of the war-time economy, started letting “dishonored” 
ex-off enders join the army, thereby abandoning a cherished principle. Th e fi nal 
chapter gives an overview of some uses of the punishment in the Weimar Repub-
lic and describes major controversies such uses of the punishment engendered 
among politicians and legal scholars, which fi nally prompted them to believe that 
the punishment was too easily misused and should thus no longer be a part of 
penal law. Th e political use of felony disenfranchisement became clearest during 
the Nazi era. However, as the fi nal two chapters make clear, it was not only the 
politicization of the punishment but also the failure of those on whom it had 
been imposed to internalize ideas of “dishonor” that made it controversial. Th is 
ultimately enabled people sentenced with disenfranchisement to band together 
and protest their sentences rather than simply “atone” for their crimes.
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Notes from this chapter begin on page 41.

Chapter 1

“RIGHTS OF CITIZENSHIP ARE 
CONDITIONAL RIGHTS”

Disenfranchisement, Honor, and Trust in the Criminal Codes 
before German Unifi cation

S

In 1866, shortly after the end of the Austro-Prussian War, a number of peo-
ple who resided in the Duchy of Nassau and the Free City of Frankfurt (both 
annexed by the Kingdom of Prussia after the war) appealed to the Prussian king 
to have sentences handed down by local courts reversed.1 One of them was a 
crop farmer named Johannes Wagner from Weiperfelden, a village in the ter-
ritories of the Duchy of Nassau. For years, Wagner had functioned as the head 
(Gemeindevorsteher) of his local community. However, he had also served time in 
the penitentiary (Zuchthaus) as he had been found guilty of forging offi  cial doc-
uments (Urkundenfälschung) on multiple occasions. In addition to time behind 
bars, his sentence included the lifelong suspension of his political rights, which 
implied that he was no longer eligible to hold public offi  ce. Nonetheless, after 
his release from the penitentiary, he had served as the head of his community for 
years without any objections.

Th is situation changed when representatives of the Duke of Nassau in Usingen 
found out about Wagner’s conviction. Th e central government had apparently 
not been aware of it previously, and, upon its discovery, Wagner was immediately 
removed from offi  ce and denied the further exercise of his function. After the 
annexation of Nassau by Prussian forces, though, Wagner quickly sent a request 
to the Prussian king to have his sentence reversed so that he could once again 
take up his offi  ce in his local community.2 What is interesting about Wagner’s 
case is that the deprivation of his rights (imposed on him by a local court) was 
only enforced after the state government of Nassau interfered in the aff airs of this 
rural community. Before that time, his local community seemed uninterested in 
his criminal past.
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Johannes Wagner’s story, therefore, off ers an insight into the complex relation-
ships that existed in the German states between legal punishments, the right to 
political participation, state power, and local politics. Th is chapter investigates 
why states in the early nineteenth century had a strong interest in enforcing the 
suspension of civil privileges for people like Wagner, as well as what the purpose 
of this type of punishment was. Th e suspension of rights as punishment played a 
crucial—yet often overlooked—role in the history of the German states’ forma-
tion. In fact, the provisional character of citizens’ rights to political participation 
was a quintessential element of states’ eff orts to create a moral order among their 
citizens, which, in turn, was supposed to safeguard the institutions through citi-
zens’ exercise of their civil privileges.

Civil Privileges as Provisional

According to the Prussian Penal Code of 1851 (which was still in eff ect in 1866), 
felons had to forfeit several of their rights to public participation after their 
release from prison. Th is measure, designed to turn felons into second-class citi-
zens, was an important element of the penal system of the German states before 
unifi cation. Th e specifi c rights listed in the code included, among others, the 
right to wear the state’s cockade, the right to join the army, the right to hold pub-
lic offi  ce, the right to vote or be elected to positions pertaining to public aff airs, 
the right to be a witness for notarial records, and the right to be the guardian or 
custodian of a child.3 Together, these rights belonged to a special category: the 
“civil privileges” (bürgerliche Ehrenrechte).4 All German states had criminal codes 
with similar regulations enabling judges to strip off enders of their civil privileges.

It is important to note, in relation to the context of these codes, that political 
citizenship was never associated with a stable set of privileges in the fi rst half of 
the nineteenth century. Th e regulations on the distribution of privileges of citi-
zenship varied greatly across the various European legal regimes, and the diff erent 
German-speaking states did not have a uniform notion of the rights of political 
citizenship in the fi rst half of the nineteenth century.5 Th e privileges enumerated 
in the Prussian Penal Code of 1851, for example, were only gradually introduced 
during the period of the Restoration. Nonetheless, a common characteristic of 
nearly all the codes regulating the distribution of these privileges was an emphasis 
on their provisional character.

Th e provisionality of civil privileges fi rst emerged, as Andreas Fahrmeir argues, 
in the regulations of the First French Republic (1792–1804). Th is code gener-
ated a body of “respectable and independent adult men” with the privilege of 
participating in the political aff airs of the republic.6 Th is body of men was fi rst 
and foremost defi ned by their privileges: their rights to political participation. 
It might be tempting to focus on the notions of “independent” or “adult” in 
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this description of political citizenship, but equally important is the notion of 
“respectable.” Th e inclusion of this term, after all, indicates most clearly that the 
rights to political participation were essentially granted on provisional grounds; 
political citizenship was dependent on one’s respectable reputation. Hence, the 
French regulations on political citizenship included the provision that one could 
lose these rights “by forfeiting one’s honor through a criminal conviction or tem-
porarily through servitude or bankruptcy.”7 Felony disenfranchisement therefore 
characterized much of the politics of both the First French Republic and the 
Restoration monarchy.8

In many European states, political rights were gradually expanded to include a 
larger class of citizens, particularly in the German-speaking world, where changes 
tended to derive from reform from above rather than revolution from below.9 Th e 
most important diff erences in the historical development of regulations between 
France and the German states in the period of the Vormärz, however, was that the 
German debates strongly emphasized citizens’ rights to participate in the political 
life of the local community, the so-called Gemeinde. Th is contrasted sharply with 
the more state-oriented regulations in France.10 For instance, citizenship in Prus-
sia was heavily infl uenced by the idea of “local autonomy,” which was endorsed 
in the important Stein-Hardenberg Reforms of the fi rst decade of the nineteenth 
century and the introduction of the Municipal Ordinance in 1808. Th is ordi-
nance, designed by Baron Karl vom und zum Stein, reformed traditional citizens’ 
law (Bürgerrecht) and was intended to strengthen the autonomous administration 
(Selbstverwaltung) of local communities by giving male residents of towns (who 
had a certain amount of property at their disposal) the right to political partici-
pation (Teilnahme). As German historian Reinhart Koselleck argues, the ultimate 
aim of this policy was to create a “local rule of the common man.”11

Yet the notion of civil privileges (bürgerliche Ehrenrechte) was not included in 
Stein’s Municipal Ordinance. Th e notion of Bürgerrecht discussed in the ordi-
nance mostly concerned the wealthy inhabitants of cities, but this was not yet 
civil privileges as they later came to be defi ned. Th e Bürgerrecht was rather an 
expansion of the liberties that inhabitants of cities had been granted ever since 
the Middle Ages.12 In fact, the rights of state citizens (Staatsbürger) in the nine-
teenth century emerged out of a combination of the municipal rights granted 
to inhabitants of the cities and the rights to participation in state aff airs.13 After 
all, the state reforms in the German states from the onset of the modern era (the 
so-called Sattelzeit), especially the reforms in the German client states of the 
French Empire in the Confederation of the Rhine from 1806 onwards, mainly 
aimed to expand a large bureaucratic system of government.

For instance, during this period, public offi  cials were increasingly appointed 
on the basis of their individual competence (the Leistungsprinzip) instead of their 
hereditary privileges.14 Th ey started functioning as servants of the state (Staats-
diener) rather than as servants of princes (Fürstendiener), as Max Weber distin-
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guished the two kinds of civil servants, and for the fi rst time people who were not 
members of the traditional aristocracy became eligible to hold public offi  ce.15 In 
this sense, a new class of privileged citizens emerged in these states.16

Alongside the privileges of participation in government (either as a civil ser-
vant or as a representative), yet another civil privilege was fundamental to the dis-
cussion of felony disenfranchisement: the right to join the army. In 1807, Prussia 
created a national army for the fi rst time; modeled on the French revolutionary 
armies (the Jacobin model), it was comprised of national citizens.17 From that 
period onwards, most German states introduced conscription for their own citi-
zens; most soldiers had previously still been recruited from foreign nations.18 Th e 
right (and the duty) to join the army—together with the right to wear the state 
cockade—thus became one of the central privileges of state citizenship. Nearly 
all young male citizens were required to join the army, though they were care-
fully inspected before they enlisted.19 Th is, too, demonstrates how civil privileges 
were not just an expansion of the privileges that inhabitants of the German cities 
enjoyed but a combination of the rights granted to the wealthy citizens in towns 
(such as election rights) and other privileges that concerned participation in the 
(nation-)state. All in all, these privileges granted a large set of men something 
quite new: “state citizenship” (Staatsbürgerschaft).20

In the nineteenth century, however, none of these civil privileges were listed 
in a bill of rights or in any of the German constitutions.21 As mentioned above, 
Stein’s Municipal Ordinance included regulations about privileges for landown-
ing men who resided in Prussian towns, but these were not yet civil privileges 
proper. Th e contents of the civil privileges were also left unmentioned in the 
1850 Prussian Constitution and in the revised Prussian municipal ordinances. 
Hence, it is crucial to note where these civil privileges were commonly defi ned, 
namely, in the penal codes, as in the case of both the 1851 Prussian Penal Code 
and the 1855 Saxon Penal Code.22 Th ere is no better evidence that, in the minds 
of the German authorities, the question of civil privileges was intimately con-
nected with the topic of crime and punishment. Every legal codifi cation of cit-
izenship rights was in one way or another combined with a discussion of the 
criminal acts that might cause someone to lose these rights: a clear sign that these 
civil privileges were essentially understood as provisional.

Indeed, according to most natural law accounts of the notion of privilege, the 
fact that rights could be suspended was one of the key aspects of the defi nition of 
privilege.23 “Citizenship right is a conditional right,” the prominent legal scholar 
Karl Salomo Zachariae argued, for instance, in his infl uential Vierzig Bücher vom 
Staate of 1842: “he who enjoys a right only conditionally loses this right as soon 
as the condition on which the right is based ceases to exist.”24 Of course, there 
was a certain paradox in the fact that most of the privileges of state citizenship 
were also duties—something Zachariae also pointed out.25 Another paradox was 
that all people—men and women—could be disenfranchised since the penal 
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law applied to all subjects. Th e infl uential Wilhelmine legal scholar Karl Bind-
ing considered this a contradictory element of the policy of disenfranchisement 
when he wrote about it in his legal textbook.26 However, one could argue that 
this element—the punishment also being handed down to subjects who were 
not in possession of these privileges—supports the idea that the punishment had 
a larger aim. Beyond stripping people of their privileges, it was also designed to 
have a greater emotional impact on the punished subjects and on the society that 
administered it.

Nonetheless, the character of these rights as privileges dominated most of the 
discussions of state citizenship in this period. It is striking to see how closely the 
topic of crime and punishment was related to the discussion of the nature of civil 
privileges—much more than it was in the twentieth century, when civil rights 
increasingly came to be understood as unconditional.

Th e Broken Trust Argument

In the legal confi guration of the German states of the Restoration and Vormärz 
(1813–48), there was an intimate connection between civil privileges and penal 
law, but the logical nexus between criminal off enses and the revocation of civil 
privileges is perhaps puzzling to present-day observers: why were people deprived 
of their rights to vote and join the army if they were guilty of a criminal off ense? 
Th is connection was particularly diffi  cult to justify from the perspective of the 
penal theory of retribution: what was proportional about stripping a person’s 
right to join the army if he committed perjury? Such questions demanded a 
more thorough philosophical grounding of the stripping of civil privileges that 
described the damage of crimes like perjury, robbery, and usury in more abstract, 
state-related terms.

Lacking clear statistics about the people whose civil privileges were revoked, 
it is best to look at why people believed felony disenfranchisement was crucial 
to the penal systems of the German states. In this context, it is problematic that 
few legal scholars felt the need to justify its existence; felony disenfranchisement 
was apparently rather uncontested in German penal policy. One Hessian judge, 
Friedrich Noellner, however, did critique felony disenfranchisement, and in the 
foreword to his book on this punishment, he called it one of the most neglected 
topics in German academia precisely because it seemed so self-evident to many 
legal scholars that serious off enders were deprived of the right to participate in 
political life.27

During the 1830s and 1840s, a small but increasing number of scholars, like 
Noellner, began suggesting that disenfranchisement should be implemented dif-
ferently, or even abolished. Th e overarching aim of these scholars was to highlight 
the “moral reform” of off enders.28 Noellner’s argument, for instance, was that dis-
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enfranchisement implied ex-convicts were still morally condemnable after they 
were discharged from prison, so their disenfranchisement sabotaged their process 
of moral reform.29 Nevertheless, most such criticism fell on deaf ears where the 
German authorities were concerned.30 In fact, after the revolutions of 1848–49, 
legal scholars increasingly emphasized the fundamental importance of elements 
in the penal system that dishonored the criminals.31

Only after such critics suggested that the policy of disenfranchisement required 
serious readjustment did some scholars feel the need to remind the German 
scholarly community of why the punishment existed in the fi rst place. Before 
1848, there was one author who made signifi cant contributions to this debate 
and defended the policy of felony disenfranchisement in its most extreme forms: 
Adolf (sometimes spelled Adolph) von Wick, an auditor serving in the judicial 
government of the Duchy of Mecklenburg, who was occupied with penitentiary 
reforms in the municipality of Bützow.32 Wick wrote an exhaustive account of the 
policy of felony disenfranchisement titled Über Ehrenstrafen und Ehrenfolgen der 
Verbrechen und Strafen, which he published anonymously in 1846. In it, he tried 
to justify this punishment for a certain class of off enders and unambiguously 
defended it as having an important function in modern society.

Wick published his treatise when several authors were beginning to criti-
cize aspects of this punishment. Not surprisingly, the debates regarding its pur-
pose went hand in hand with debates on the distribution of civil privileges. For 
instance, when law professor Carl Hepp, an infl uential commentator of the penal 
code of Württemberg, started agitating against the “wretched condition” of the 
penal system in the 1840s, he complained about both the confusion surrounding 
what political citizenship entailed exactly and the need to defi ne the grounds for 
suspending civil privileges more clearly. In his view, these problems were inti-
mately connected because political citizenship entailed more privileges than it 
had previously. By then, for instance, it also included the right to be member of 
a jury, or, in some cases, the right to take up arms as part of a civilian militia (a 
right granted to the citizens of Württemberg in 1848).33

In Wick’s treatise defending the punishment, one notion clearly stands out: 
trust. It played a crucial role in Wick’s entire understanding of civil privileges 
as provisional and accounted for the theoretical connection between criminal 
behavior and felony disenfranchisement. Civil privileges were granted to certain 
residents of the German states, he argued, as a token of the trust these states had 
put in them; consequently, the bestowal of these privileges had to be understood 
as nothing short of an “honor.” Clearly, in his account, the notions of honor and 
trust were closely intertwined: “all honor and respect are in their deepest founda-
tions based on trust.”34 Or elsewhere:

Honor is trust in man and common honor or, more correctly, civil honor is the form 
of civil trust that develops a society of men. Every people and every estate is permeated 
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by a common spirit, and this spirit is accompanied by a common trust in which each 
individual participates without having to prove his worthiness.35

In other words, Wick characterized civil privileges as something a sovereign 
awarded citizens not on the basis of some accomplishment but as a benevolent 
(albeit provisional) gesture. Th is meant that the citizens’ relationship to the state 
was neither one of complete submission nor one of unconditional entitlement. 
Rather, the state put its trust in its citizens by granting them the privilege to par-
ticipate in its administration and elections, or to join its army.

Wick was not unique in drawing this connection between citizenship and 
trust. In fact, many authors emphasized the crucial importance of trust for the 
exercise of citizens’ civil privileges.36 Likewise, political commentators in the Ger-
man states frequently made the connection between trust and civil participation 
before unifi cation. A clear example of this is the defi nition of citizenship (Staats-
bürgerschaft) that Julius Merkel, the burgomaster of the Saxon town of Zwenkau, 
gave in 1863: citizenship was “the honorable trust” (das ehrende Vertrauen) the 
state places in citizens and subjects by letting them participate in public aff airs.37

Th e diff erence between this way of thinking about political trust and that of 
current political theory is signifi cant. Nowadays, the question is often approached 
from the perspective of citizens trusting their government with the discretionary 
powers they grant it.38 Early nineteenth-century German debates about political 
citizenship, however, emphasized that the state (however unclear the defi nition 
of that concept was) put its trust in its subjects—especially when “common” 
citizens got the right to participate in several aspects of public decision-making. 
Evidently, this theory fi t well with the model of constitutional monarchy dom-
inant at the time. It was, in the end, the monarchs who bestowed privileges on 
their citizens.39

In debates on the expansion of civil and political rights from the late eigh-
teenth century to the period of German unifi cation, the notion of public trust 
fi gured prominently in citizens’ demands for more rights to political participa-
tion. Th e Prussian statesman Johann Gottfried Frey, for instance, argued in 1808 
that it was impossible to have a good political administration without “mutual 
trust and reciprocal respect” between the state and its citizens.40 Furthermore, 
during the revolution of 1848, the notion of the “trust state” (Vertrauensstaat) was 
actively deployed by citizens demanding more political rights.41 Hence, in both 
cases, the notion of trust was not used to strengthen the discretionary power of 
the government but to demand more political rights for its citizens.

Civil privileges were thus commonly seen as privileges awarded on the basis 
of a relation of trust between citizens and the state. In turn, this meant that the 
principal justifi cation for revoking these privileges for criminals was the idea that 
they were being punished for breaking the trust upon which their citizenship 
status was based. Wick’s depiction of the relation of trust was thus infused with 
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arguments that were common in contract theories of government, namely, that 
trust was an essential resource for the functioning of the contract. Nonetheless, 
he added the extra dimension of “honor” to secure this connection. In other 
words, felony disenfranchisement restored the foundation of trust on which the 
political community was based by excluding persons who had off ended against 
these terms.42

Dishonorable Crimes: Perjury as a Prime Example

Wick gave considerable weight to the question of which off enders should be sub-
jected to felony disenfranchisement. He concluded that it should be specifi cally 
reserved for people who had committed off enses against the public trust.43 It is 
important to keep in mind that Wick intended for his theory to serve as a com-
prehensive account of the existing laws in the several German states, suggesting 
that his ideas could also be traced back to many of the actual laws. To mention 
one example, the text accompanying the Municipal Ordinance of the Kingdom 
of Saxony from 1837 stated that people who committed a “disgraceful crime 
were to be denied all public trust.”44 In short, Wick was not defending a merely 
abstract utopian idea but a theory based on his understanding of the laws.

One defi ning aspect of Wick’s theory was that he conceived only of some 
criminal off enses as breaches of trust. As the text of the Saxon law showed, there 
was a special category of so-called disgraceful crimes, which felony disenfran-
chisement specifi cally targeted. In Wick’s account, for instance, excessive vio-
lence or crimes of passion committed in public were not seen as off enses against 
public trust: “He who infl icts bodily harm on his enemy by open violence is not 
generally considered dishonored; but if he does it insidiously, he is committing a 
dishonorable act.”45 

So, what was an off ense against public trust? For Wick, the off ender’s inten-
tion (or, more precisely, disposition) was the ultimate criterion for determining 
whether a crime also off ended against public trust, so the distinction could not be 
made on the basis of the act alone. Although punishable, violent behavior result-
ing from genuine passion was not in itself an off ense against public trust, but if 
the action also brought some kind of private advantage to the perpetrator, this 
would testify to a so-called dishonorable disposition (ehrlose Gesinnung).46 Again, 
this was not just Wick’s opinion; the concept of “dishonorable disposition” was 
included in most German penal codes.47

Th is notion of disposition (Gesinnung) is crucial to understanding the system 
of criminal justice in nineteenth-century Germany. Although it was also often 
used to refer to one’s general political worldview and membership in a political 
association, the concept was especially fundamental to the moral-philosophical 
discourse that determined most of the ideas on the origins of criminal behavior 
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for a good part of the nineteenth century.48 Th is discourse helped shape the 
dominant image of “the criminal” in scholarly works on criminal policy from the 
early nineteenth century. According to historian Peter Becker, the general image 
of the criminal at that time was that of a bourgeois man who voluntarily chose a 
life of crime.49 “Th e criminal” refused to obey the maxims of action dictated by 
good conscience, thus indicating that he had an “evil disposition.” Within this 
framework, a criminal career was essentially seen as a self-imposed destiny as the 
criminal presented the diametric opposite of the model citizen who listened to 
the voice of his conscience and was bestowed with an “honorable” disposition.50 

In his study of early nineteenth-century criminologists, Becker discussed the 
notion of crime as an overarching category and made little distinction between 
diff erent crimes.51 For Wick, however, there were three types of off enses that 
had to be understood as breaches of public trust by defi nition and therefore 
unconditionally testifi ed to a dishonorable disposition. Wick believed this prin-
ciple should be upheld regardless of one’s social rank. Th us, in his view, people 
belonging to the aristocracy or the educated classes (die gebildete Stände) should 
also be subject to felony disenfranchisement if found guilty of committing any 
of these off enses.52 His analysis highlighted all off enses that included any form 
of deceit: “It is natural, then, that nothing so much opposes honor as that which 
undoes faithfulness and trust, namely, deceit.”53 Th is category included swindle, 
forgery, and counterfeiting, but the key off ense in this category was perjury: a 
breach of the oath that was crucial to many public aff airs. Th e oath, after all, 
was the clearest sign of the trust that the state put in its citizens, so perjury was 
conceived as the ultimate breaking of this trust. As Wick put it, every act of 
perjury presupposed a “total depravity of disposition” (totale Verworfenheit der 
Gesinnung).54

For this reason, a more detailed examination of the function of the laws on 
perjury in the conceptual relation between states and their citizens is enlighten-
ing. In fact, it is very likely that the centrality of “public trust” in Wick’s theory of 
felony disenfranchisement derived from debates on punishments for committing 
perjury, which had occupied the minds of many legal scholars in the German 
states since the mid-eighteenth century.

For most of European legal history, perjury was understood as an off ense 
against God and was treated in roughly the same way as blasphemy.55 For exam-
ple, a defi nition of the act of perjury as a religious off ense can be found in the 
Constitutio Criminalis Th eresiana (henceforth Th eresiana), the criminal code for 
the territories of Austria and Bohemia that the Habsburg monarch Maria Th e-
resia introduced in 1769: “Perjury is when one knowingly and with deceptive 
intent takes God as witness of an untrue statement.”56 Th is code further described 
off enses against God as the worst kind one could commit.57 For many nineteenth-
century legal scholars, this defi nition served as the primary example of false testi-
mony in the early modern period.58
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However, over the course of the eighteenth century, the conception of perjury 
underwent a fundamental shift in Western Europe. Th e conception of perjury as 
a religious off ense was seriously challenged under the infl uence of the Enlight-
enment. Many infl uential Enlightenment thinkers argued that perjury should 
no longer be understood as an off ense against God but should rather be under-
stood either as an off ense of people against other citizens (a civil off ense) or as 
an off ense against the state in general (a public off ense). For instance, in their 
prize-winning essay, Enlightenment scholars Hans Ernst von Globig and Johann 
Georg Huster described the witnesses’ breach of their duty to tell the truth as 
“the greatest injury to public fi delity and trust.” Considering it an egregious 
off ense, they believed that it deserved a very harsh punishment.59 Many authors 
subsequently took up the phrase “public fi delity und trust” (öff entliche Treue und 
Glauben) as the primary good damaged by the act of perjury.

Enlightenment thinkers like von Globig and Huster thus redefi ned what had 
previously been viewed as acts concerning the relation between men and God as 
acts concerning the relation between the state and its citizens. Th is was not only 
part of the general turn away from the infl uence of religion in criminal law; more 
importantly, it was also part of the complete redefi nition of the relation between 
people and the state envisioned by these Enlightenment thinkers.

Th e infl uence of Enlightenment ideas on legislation concerning perjury can be 
seen in what happened with the Th eresiana. Although the Th eresiana succeeded 
in unifying the Austrian system of criminal justice, it also elicited a great deal of 
controversy. It was widely perceived as a reactionary move against the spirit of 
Enlightenment in Europe, with its descriptions of the proper use of torture being 
regarded as particularly regressive. Th e code did not last long: the Th eresiana 
was only in eff ect in Austria for seventeen years; it was replaced by the code of 
Emperor Josef II in 1787. Th is code, which quickly gained a reputation for being 
very progressive, took a completely diff erent approach to the question of perjury. 
According to the so-called Josephina, one could speak of perjury when a person 
deceived another person “with base intention in order to damage or infringe 
upon the other’s property, honor, freedom or rights.”60 It is no coincidence that 
this change occurred under Josef II’s reign—he also introduced the most drastic 
bureaucratic reforms of the era.61 Although perjury was not defi ned as a public 
off ense per se, the Josephina broke completely with the traditional idea that per-
jury was an off ense against God. Hence, Liszt, in his 1876 academic treatise on 
the history of the legal concept of perjury, argued that it was hard to fi nd a more 
dramatic change in criminal law (or even in central European culture, in general) 
than the shift from the Th eresiana to the Josephina, particularly in this respect.62

Th e two interpretations of perjury as a civil off ense and a public off ense co -
existed for a long time. But, in the end, the idea that perjury was a public off ense 
gained greater currency in German legal scholarship. Th e most important contri-
bution to the debate in Germany came from the Heidelberg professor of law Carl 
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Joseph Anton Mittermaier, who believed that perjury was undoubtedly a crime 
directed against the state and, thus, belonged to the category of crimes against 
“public fi delity and trust.” Mittermaier, in fact, placed perjury on the same con-
ceptual level as counterfeiting: “Th e state, which bases its most important claims 
on statements under oath and on money, loses the most important means stand-
ing at the foundation of its trustworthiness.”63 Consequently, Mittermaier cast 
public trust as the primary foundation of the state, with money and the oath 
of its citizens being the two principal symbols of this trust. In essence, forging 
money or breaking an oath endangered the very foundations of the state.

Mittermaier’s position became the dominant opinion in legal literature toward 
the middle of the nineteenth century. In his lengthy book on all crimes contained 
in the German penal codes, Carl Hepp, mentioned above, listed crimes against 
public trust as one of the six major categories of criminal off enses.64 Furthermore, 
the infl uence of scholars like Mittermaier led other German states to quickly fol-
low the Josephina and drop the religious description of the act of perjury in favor 
of describing it as an off ense against public trust. Th e most telling example of 
this can be found in a criminal code drafted for the Kingdom of Bavaria in 1828:

Violating such a sign (namely, of the truth) is no longer simple deception limited to a 
particular case. Rather, it undermines all possible statements that are dependent upon 
the trustworthiness of the perjurer. Indeed, they do violence to the believability of the 
oath in general because a demeaned instrument loses its value in all arenas.65

Th is defi nition also clarifi es why people believed depriving perjurers of their 
civil privileges seemed commensurate with their crimes: perjurers had off ended 
against the general trust of their political community. Th is belief was also 
included in several modern German penal codes, which clearly distinguished this 
off ense from other criminal off enses, for example, against property. Ultimately 
the off ense was included in the Reich Penal Code as one of the off enses against 
“public order.”66 Th e type of punishment reserved for it (disenfranchisement) was 
additionally meant to stigmatize off enders as people who had disrespected the 
moral order of the state.

Other Dishonorable Off enses: Profi t-Seeking Crimes

Th e example of perjury is particularly informative since it clearly demonstrates 
the legal rephrasing of the defi nition to fi t the “broken trust” theory of criminal 
off enses that Wick emphatically supported.67 It is, nonetheless, important to 
consider that perjury was not the only off ense categorized as an off ense against 
public trust. As mentioned above, Wick grouped it together with other forms 
of deceit like swindle, forgery, and counterfeiting, yet he saw these crimes only 
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as the fi rst category of off enses testifying to a dishonorable disposition by defi -
nition. Th e second group he mentioned were off enses directed against property, 
primarily theft.

Th e inclusion of crimes against property was based on the idea that prop-
erty rights were an essential component of the social contract. For Wick, it was 
self-evident that property and trust were two sides of the same coin. He argued 
that property was the basis of all contracts in society and that people had to 
trust one another to know what belonged to whom.68 Consequently, Wick made 
no exception for people who appropriated things that did not belong to them 
out of poverty or misery, claiming that theft and robbery were categorically 
off enses against public trust. Indeed, public perceptions of robbery underwent 
a signifi cant shift after the seventeenth century. As historian Peter Spierenburg 
argues, “taking pride in not being considered a thief was the earliest manifesta-
tion of a new masculinity.”69 Spierenburg explains this change by pointing out 
that “economic solidity” had become a primary source of honor for men. In 
other words, honor increasingly came to be associated with property ownership. 
Indeed, many historical works on the rise of modern penal regimes point to the 
growing preoccupation of the middle classes with property crimes during the 
eighteenth century.70 Historian Rebekka Habermas also demonstrates that in 
nineteenth-century Germany, litigants in robbery trials were ultimately more 
concerned with honor than with anything else.71 Th is illustrates that robbery 
was constructed as the ultimate example of a transgression against the norms of 
respectable citizenship.

Interestingly, though, Wick did not generally distinguish between robbery 
(Raub) and theft (Diebstahl ) but regarded both simply as forms of disrespect 
against the sanctity of private property. In this respect, Wick’s words echoed 
the regulations of most of the penal codes of his time. But other thinkers had 
diff erent opinions. A few decades earlier, the infl uential proponent of German 
Idealism, Johann Gottlieb Fichte, for example, distinguished theft and robbery 
in his political philosophy in terms of their honorableness: one was dishonorable 
and the other was not. Someone who appropriated something in secret, Fichte 
argued, committed theft, whereas someone who openly (and often violently) 
appropriated something committed robbery; the secrecy of theft abused people’s 
trust, making theft dishonorable, while the openness of robbery prevented such 
abuse of trust, so it was not inherently dishonorable: “Robbing is vigorous; it 
counteracts open violence with a force that never trusts; theft is cowardly; it uses 
the trust of the other to hurt him.”72 Fichte’s distinction, however, was relatively 
old-fashioned; most penal codes from the fi rst half of the nineteenth century 
diff erentiated between the two crimes on the basis of the degree of violence 
involved rather than the degree of secrecy. Nonetheless, it is interesting to see 
how the notion of trust fi gured prominently in Fichte’s account of penalties for 
crimes against property. Furthermore, the notion that certain crimes were more 
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dishonorable because they abused someone’s trust remained a vivid element of 
legal thought in nineteenth-century Germany.

Th e last category in Wick’s account of crimes that unconditionally testifi ed 
to a dishonorable disposition were all off enses with a profi t motive. It was a 
rather complicated category since Wick clearly did not believe that all forms of 
fi nancial benefi t were indicative of a dishonorable disposition. He thus made a 
distinction between the notion of “acquisition” (Erwerb) as the compensation 
an individual received in exchange for labor or goods and the notion of “profi t” 
(Profi t or Gewinn), which he defi ned as any gain at the cost of others.73 Th e most 
central of profi t-motivated off enses was usury. Nonetheless, Wick was also suspi-
cious of “normal” acts of acquisition. In modern society, he argued, acquisition 
often degenerated into profi t, which is why he considered crimes with the aim 
of profi t-seeking quite characteristic of modern society, rendering eff orts to com-
bat usury and curb all forms of excessive acquisition the modern state’s primary 
pursuits.74

Th e most important part of Wick’s elaborations on dishonorable crimes was 
this notion of the pursuit of profi t (Gewinnsucht). Wick used it to identify which 
off enders should ideally be punished with felony disenfranchisement, and it is 
no coincidence that his ideas were in line with most penal codes of the Ger-
man states. Many German penal codes used this concept as a measuring stick 
for determining whether a crime was dishonorable or not. Beyond this, Wick 
thought that the condemnation of a pursuit of profi t was important for main-
taining the estate-based social order. In his view, someone who acted in pursuit 
of profi t moved away from their traditional place in society.75 Th e nobility and 
civil servants should not engage in commerce, he argued, and craftsmen were not 
supposed to exercise crafts other than their own. People only left their position 
in society to pursue profi t, according to Wick, and such profi t-seeking behavior 
fundamentally disrupted the social order. After all, there was “no profi t estate,” 
he emphasized.76 Th us, Wick believed that felony disenfranchisement and its 
condemnation of profi t-motivated action clearly contributed to maintaining a 
certain kind of moral economy in German society.

Th e survey of off enses that Wick considered dishonorable by defi nition raises 
the question of whether he also believed that some off enses were not dishon-
orable by defi nition. Fichte’s abovementioned comments on the distinctions 
between robbery and theft, in fact, already suggest an answer as the underlying 
distinction between the secrecy and openness of an off ense determined whether it 
was dishonorable. According to this theory, the paradigmatic example of an overt 
off ense was the political off ense: the political off ender openly protested against 
the government and made no secret of his convictions. Th ere was nothing clan-
destine about political crimes as they were considered clear acts of conscience.77 
As a result, many people argued that political off enders need not display a sense 
of remorse for their actions. Th is was a point the liberal professor Karl Bieder-
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mann strongly emphasized when he covered the trial of the conspirators of a 
Polish uprising in 1847, the so-called Polenprozess, which was one of the fi rst 
political trials on such a large scale in the state of Prussia: “Everybody knows that 
political crimes do not necessarily require a dishonorable disposition to be carried 
out; one cannot therefore assume that political off enders will always redeem their 
off enses with expressions of remorse.”78 Indeed, political off enses were the most 
important crimes omitted from Wick’s set of dishonorable crimes. Like Fichte 
and many others, Wick also seems to have believed that political crimes were 
not dishonorable, consistently discussing them alongside dueling, another crime 
typically motivated by a supposedly honorable disposition.

Th e list of off enses not deemed dishonorable crimes very frequently coincided 
with a certain class privilege as upper-class citizens were seldom subject to felony 
disenfranchisement. Some of the penal codes of the early nineteenth century 
even explicitly excluded the “educated classes” from felony disenfranchisement.79  
Accordingly, these regulations expressed a certain prejudice that people from 
these classes were not capable of committing dishonorable off enses. In practice, 
an “honorable disposition” could signify both a privileged class position as well as 
an individual moral disposition in the penal codes.80 Wick made no clear distinc-
tion between an individual’s disposition and class privilege since it would other-
wise have made no sense for him to describe citizenship as a privilege. One had 
to maintain traditional ideas about estate privilege for the broken trust argument 
to work. In the end, this was also the criticism he raised against critics of felony 
disenfranchisement: they failed to understand that citizenship and the privileges 
it entailed were a form of estate honor (Bürgerehre): “Th e modern notion of 
honor is in essence estate honor.”81 Hence, by focusing on the fact that citizenship 
(Staatsbürgerschaft) was an estate privilege, Wick managed to combine modern 
ideas about government and trust with traditional, feudalistic ones.

Sustaining a Moral Order

Wick’s defense of felony disenfranchisement as a sensible form of punishment 
highlighted its key features. By repeating that the perjurer, above all, deserved to 
have his civil privileges revoked, for instance, he distinguished the citizens who 
abused the trust bestowed upon them from professional robbers (Gauner), the 
malicious bane of bourgeois society.82 Clearly, felony disenfranchisement primar-
ily aimed to punish those who had enjoyed these privileges and failed to respect 
them: being barring from taking up a public offi  ce, wearing the state cockade, 
or signing legal documents would obviously be irrelevant to people who did not 
enjoy these privileges in the fi rst place.

Th e function of felony disenfranchisement was undeniably communicative:83 
it symbolically diff erentiated between dishonored and respectable citizens. In the 
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eyes of many, this distinction was crucial for maintaining the positive image and 
respectability of the privileges of citizenship. As a result, the counterpart of the 
broken trust argument was that citizens had a duty to respect their civil privileges. 
If law-abiding citizens shared the same privileges as dishonest people, the value 
of these privileges would be undermined, many claimed. Th e infl uential German 
criminal law scholar Gallus Aloys Kleinschrod, for example, wrote in 1799: “Th e 
honest, law-abiding citizen cannot have respect for his own honor and that of 
others if he sees that serious criminals enjoy the same privileges as he himself.”84 
Th is argument came up again and again in various formulations when penal 
codes were discussed in the several German states. During the debates about 
the introduction of a penal code for the Kingdom of Hanover, for instance, 
Hanoverian politician Johann Carl Bertram Stüve remarked: “Th e degree to 
which one leaves the honor of the criminal unscathed is the same degree to which 
one diminishes the honor of law-abiding citizens.”85 Th us, Stüve, too, presented 
felony disenfranchisement as a symbol of the moral order of society.

Th is idea of punishment as a communicative practice fi ts well with Émile 
Durkheim’s ideas about punishment as a “reaction of passionate feeling.”86 For 
Durkheim, as he explained in his theory, punishment was not a utilitarian or 
goal-driven exercise for combatting particular crimes but a way of upholding the 
moral order of society as a whole. Th is is also why Durkheim felt that punish-
ment had a “sacred” element to it: “acts that it punishes always appear as attacks 
upon something which is transcendent.”87 In the French context, historian Anne 
Simonin therefore used the term éthocratie to describe the application of these 
kinds of punishments.88 Th e concept of dishonored citizens served to maintain 
the fi ction of society having a well-defi ned order. After all, a society that believed 
itself free of crime “would fall into chaos bereft of the signs of its own existence as 
an authoritative order.”89 Th is explains why this punishment was not introduced 
to penalize people who did not have any civil rights in the German context: it 
explicitly served to reinforce the moral order for citizens of the German states.

Wick defended this communicative function of the punishment, and other 
eminent scholars shared this view, as evidenced by this remark from the infl uen-
tial conservative Prussian scholar Julius Friedrich Stahl:

Losing the respect of others and one’s respectable position in society is the worst pun-
ishment for a crime committed. Even if this respect is something internal, something 
that the state has no power over, the simple act of making the crime public and carry-
ing out the punishment diminishes the criminal’s respectability. However, taking away 
certain rights, which diminishes not only the criminal’s respectability but also his legal 
possibilities, does lie within the sphere of the state’s power. 90

Nevertheless, this moral function of the punishment of depriving off enders of 
their civil privileges may have had little impact on many off enders who were 
likely indiff erent to the consequences. In fact, Wick and many other legal schol-
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ars acknowledged this. Why would people of the lower classes care about their 
honor, especially if they did not even enjoy these civil privileges? Consequently, 
class perceptions were quite signifi cant in the evaluation of the eff ects of felony 
disenfranchisement.

Of course, as mentioned, punishment in Durkheim’s theory serves not just to 
correct certain wrongdoers but to reinforce the cohesion of society. Nonetheless, 
Wick also clearly had in mind a notion of which people should be most aff ected 
by the punishment. Wick’s focus on off enses like perjury and forgery made it 
clear that he primarily had people who abused civil privileges for their own 
ends in mind. Given that this legal punishment marked off enders as essentially 
untrustworthy, it had a very direct and sometimes severe eff ect on members of 
specifi c classes of society, such as civil servants. Th is is also the reason legal schol-
ars who found felony disenfranchisement too severe argued against it by referring 
to stories such as that of Johannes Wagner about people who held a public posi-
tion but were exposed as “dishonored” off enders.91

Civil servants were people who had actively enjoyed civil privileges before they 
were sentenced. Of course, civil servants also enjoyed special protection from crim-
inal law, meaning that the exercise of their profession was often safeguarded from 
criminal investigation, but only to a limited extent. If they undermined the trust 
of their position, their sentences were as harsh as those of other citizens.92 Certain 
lower civil servants (including the Subalternbeamten and Unterbeamten), especially 
postal employees, were deprived of their civil privileges much more frequently if 
they seriously broke the trust endowed in them. After all, they were entrusted with 
important offi  cial documents, so a breach of this trust was severely penalized.

Apart from lower civil servants like postal employees, however, Wick argued 
that this punishment particularly impacted members of the so-called serving 
classes (die dienende Classe), better known as the class of the Gesinde.93 In fact, 
he argued that felony disenfranchisement aff ected them the most severely, and in 
great numbers. Th e notion of the serving classes was rather vague, particularly in 
the fi rst half of the nineteenth century when German society (Prussian society, 
above all) was in the midst of a great transition—especially concerning the place 
of “the family” in state aff airs. Th is was because during the Sattelzeit, before the 
bureaucratic reforms, Prussian politics made no clear distinction between state 
and family aff airs. Toward the end of the eighteenth century, however, family 
aff airs were gradually transferred to the private domain, with considerable con-
sequences for the serving classes.94  In particular, this meant that the number of 
household servants grew while the number of more highly educated servants who 
took care of education and administration decreased. Nonetheless, at the begin-
ning of the nineteenth century, the concept of Gesinde still included both less and 
more highly educated servants.

Th e criminal off enses of servants often had a special status in the penal codes. 
As with civil servants, they were seen as standing in a special relationship of loy-
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alty to their masters (Treueverhältniss). Th is automatically rendered many of their 
off enses special ones, which meant that they often faced more severe punishment 
compared to other people for the same crimes (especially theft). Nonetheless, 
there was some ambivalence concerning servants’ status in the penal codes: in 
certain instances, servants’ off enses resulted in milder punishments since minor 
off enses were still considered to fall under the remit of the master’s disciplinary 
powers (Züchtigungsrecht). Criminal law, after all, had only recently begun to 
apply to “family matters.”95

As there is no meaningful data about the number of servants incarcerated in 
the Restoration and Vormärz period, it is hard to assess the accuracy of Wick’s 
assertion that felony disenfranchisement aff ected this class in great numbers. 
Even so, some prison wardens made similar observations. For instance, Friedrich 
Wick, the warden of the penitentiary in Bützow (it is unclear whether he was 
directly related to Adolf Wick), pointed out that one-third of his inmates were 
from the serving classes.96 Among the female population, this percentage was 
probably even higher. In 1844, 80 percent of the women incarcerated in the 
Saxon prison of Hubertusburg, for example, were former servants.97 During the 
fi rst half of the nineteenth century, public outrage about the decay of morality 
and loyalty among the “serving classes” also stimulated the discussion about the 
sanctioning of servants. Many believed that servants were less trustworthy and 
loyal than they had been in former times. Numerous essay contests about how 
to combat this problem underscored how important this question was perceived 
to be.98

Felony disenfranchisement as a form of punishment seriously aff ected the 
serving classes because they depended on certifi cates of good conduct for employ-
ment. Codifi ed in the 1794 General State Laws for the Prussian States (Allge-
meines Landrecht für die Preußischen Staaten), these certifi cates became even 
more important when the so-called Gesindebücher were introduced in 1846. 
From then on, servants had to register all their penalties in a journal that they 
were to carry with them.99 Hence, the problem was not that they were so attached 
to their civil privileges (in fact, they often did not have them) but that such 
punishments undermined their future employment prospects. Th us, contrary to 
Wick’s argument, one cannot deny that the punishment had a deterrent eff ect 
because most needed to be increasingly fl exible and mobile for their employment 
and could not aff ord to have such penalties listed in their journals.100

Restoring Rights: Possibilities for Rehabilitation

As one of the staunchest supporters of the punishment of felony disfranchise-
ment, Wick was also fi rm about how long it should last. He argued that disen-
franchisement should always be for life: “It is essential to honor as a common 
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trust that its consequences on the criminal are indelible.”101 In most German 
penal codes, this was indeed the case, but regulations varied from state to state. 
Wick’s view was rooted in his belief that felony disenfranchisement truly consti-
tuted a loss of honor, which was not just a bureaucratic label but something that 
sprouted from the judgment of the people. In fact, in his mind, there was no 
conceptual diff erence between infamy before the law and infamy before the court 
of public opinion. Th us, his radical conclusion was that no judge or other public 
authority should be allowed to decide that someone’s honor had been restored; 
this power belonged solely to the “jurisdiction” of public opinion:

If by public opinion one understands the pure, original voice of the people that speaks 
in our customs and institutions and their historical development, then one can cor-
rectly say that this vox populi exerts the highest judgment over right and wrong, honor 
and dishonor.102

Before further discussing the possibilities for rehabilitation, it is perhaps 
important to point out certain diff erences between the Prussian and Saxon codes 
as they each expressed diff erent views of who determined a person’s unworthiness 
for offi  ce. Th e Saxon penal code of 1856 automatically imposed felony disenfran-
chisement after any penitentiary sentence but left open felons’ worthiness to hold 
public offi  ce. In Prussia, unworthiness to hold offi  ce was a de jure consequence of 
the law. Nonetheless, people could be restricted in exercising their civil privileges 
in a diff erent way in Saxony. Th is was in fact covered by the Saxon Municipal 
Ordinance: an addendum from 1837 stipulated that the Municipal Council had 
the fi nal decision concerning whether an off ender would be denied the right to 
exercise civil privileges.103 In this sense, the decision was much more of a com-
munal aff air than in Prussia, where it was made by a single judge. 104 Th is shows 
the diff erence in the ways this punishment could be approached and how jurists 
believed it was connected to the moral beliefs of the people.

Wick’s arguments regarding the possibility of rehabilitation echoed certain 
phrases from guidelines distributed by the Prussian state, particularly concerning 
the question of returning a person’s right to wear the state cockade. Prussian Min-
ister of the Interior Otto Th eodor von Manteuff el clarifi ed an important condi-
tion for a citizen to regain his right to wear the state cockade in an 1845 circular: 
“Th e person seeking restoration of rights has fully recovered the respect and trust 
of his fellow citizens.”105 Th is formulation helped Wick argue that there was no 
room for rehabilitation in the law since it was impossible for a judge to decide if 
somebody had indeed recovered the respect and trust of his fellow citizens.

In this regard, Wick’s beliefs nonetheless deviated from the penal practices 
of many German states, where the rehabilitation of rights was often possible for 
people who were severely aff ected by their disenfranchisement. In fact, the notion 
of rehabilitation was as prominent in discussions about felony disenfranchise-
ment as was the notion of honor. In the 1865 edition of Carl Th eodor Welcker 
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and Carl von Rotteck’s Staatslexicon, lawyer Karl Buchner defi ned the notion of 
rehabilitation as “Th e cancellation of all legal incapacities resulting from a sen-
tence.”106 Buchner’s entry was largely dedicated to the topic of felony disenfran-
chisement. As this punishment was the primary legal hindrance resulting from 
criminal convictions (next to police supervision) in the German penal codes, 
Buchner viewed rehabilitation and felony disenfranchisement as two essentially 
related notions.

In the end, the main question concerning rehabilitation was who should 
be responsible for making the decision? Th e answer to this question was clear: 
it could only be given as a pardon from the head of the state and was, thus, a 
form of landesherrliche Gnade, or mercy on the part of the sovereign. Such mercy 
intimately connected rehabilitation to monarchical rule, which reinforced the 
notion that the rights of public participation were truly privileges, that is, some-
thing the head of state determined. Th ere was also the question of the criteria for 
determining whether someone was eligible to have his rights restored in the fi rst 
place. Monarchs delegated this decision to a state bureaucracy, as is clear from 
the guidelines of the Prussian state codifying a procedure for the restoration of 
the right to wear the state cockade. An 1822 decree stated that anyone within 
Prussian jurisdiction was permitted to petition to restore this right. Th e only 
requirement was that the petitioner append to his letter of petition a certifi cate 
of good conduct during his time in the penitentiary.107 Th e local police commis-
sioner would collect all the information about the petitioner and was expected 
to report his fi ndings to the Ministry of the Interior and the Ministry of Justice, 
both of which subsequently advised the monarch. In other words, although the 
restoration of the privileges was a form of monarchical grace, it was organized on 
the principles of the bureaucratic state.

Wick repeated his arguments against the possibility of rehabilitation in an 
1851 article for the Archiv des Criminalrechts and ended up in a debate with the 
Privy Councilor of Karlsruhe, Wilhelm von Brauer.108 Brauer’s opinion was the 
opposite of Wick’s. He advocated that it was the judge’s duty to decide whether 
an off ender had improved his conduct. Th is meant that Brauer also opposed 
rehabilitation as a form of sovereign mercy and saw it rather as a part of bureau-
cratic governance. Brauer believed that local authorities played an important role 
in determining whether one’s conduct had improved. Th e judge, he argued, had 
to rely on the reports of pastors and local authorities to make his decision.109 In 
fact, this was already common practice in some German states. In the Kingdom 
of Württemberg, for instance, off enders had been able to petition the judge for 
the restoration of their civil privileges since 1849.110

In fact, many of the penal codes implemented after Wick had published his 
treatise in 1845 also introduced the deprivation of civil privileges for a limited 
period of time (for instance, in the 1851 Prussian code it was limited to a maxi-
mum of ten years), together with the possibility of rehabilitation. Th is gave Wick 
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occasion to republish his book in 1853: he wished to remind the German public 
that this form of punishment was a genuine expression of German public opin-
ion, underscoring the morally reprehensible character of certain crimes, and that 
the current laws failed to take this seriously.

“Civil Honor Rests on Irreproachableness”

Th e concept of honor, in combination with the notion of trust, was the cen-
tral term around which the entire policy of felony disenfranchisement revolved. 
Whoever violated the general trust that stood at the foundations of the political 
community was dishonored from that moment on. Conceptually speaking, this 
also meant that the notions of honor and trust were no longer seen as purely 
individual qualities. Rather, they took on more abstract defi nitions around the 
turn of the nineteenth century.111 German historian Ute Frevert has shown that 
the verb “trust” gradually came to be used as an independent noun and that 
the concept also became invested with emotional values during this period.112 
Indeed, one of the most infl uential texts on criminal law from the fi rst half of the 
nineteenth century, Konrad Franz Roßhirt’s Geschichte und System des deutschen 
Strafrechts, defi ned public trust as a “common sentiment.”113

Th e emergence of another concept in legal discourse was crucial in this respect, 
too: the notion of Rechtsgut, from the two German words Recht and Gut, mean-
ing a legal good.114 Historical inquiry into the origins of the term has shown 
that the concept of Rechtsgut was developed by nineteenth-century legal scholar 
Johann Michael Franz Birnbaum, who introduced the term to criticize the idea 
(defended by the famous Enlightenment legal scholar Anselm Feuerbach and 
others) that criminal off enses should be defi ned as violations of other people’s 
rights. Birnbaum argued that penal law was supposed to be about more than just 
the protection of people’s individual rights; it was about the protection of certain 
goods that make society function: legal goods.115 Th e term Rechtsgut was therefore 
meant to encompass more than just a person’s individual rights—it was really a 
good that circulated in society. As a result, honor and trust were quintessentially 
seen as goods that were more abstract than individual rights that could be dam-
aged by criminal acts. Indeed, the introduction of such categories as transcendent 
individual rights and feelings resonates with Durkheim’s statement that punish-
ment “continues always to bear a stamp of religiosity.”116

Th is indicated that part of the state-building process of the nineteenth century 
involved German states’ eff ort to transform “civil honor” (staatsbürgerliche Ehre) 
into the hegemonic understanding of honor and to have it coexist with other 
notions of honor. One could encounter this idea—that several interpretations of 
the notion of honor coexisted but that one was hegemonic—in important Wil-
helmine legal commentaries that discussed what kind of “honor” disenfranchise-
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ment actually targeted. Th ere were a few alternative voices, such as that of the 
liberal Prussian journalist Ernst Rethwisch, who argued that there was just one 
kind of honor and that disenfranchisement targeted this “general human honor”: 
“whenever someone denies another person the capacity to develop those virtues 
that are shared in essence by all . . . injury is done to human honor.”117 However, 
the infl uential Wilhelmine legal scholar Otto von Gierke held a more common 
understanding of this specifi c kind of honor, placing it in a hierarchy extending 
from general human honor to the specifi c individual honor awarded to people 
through decorations and promotions. “Honor as a citizen” stood above general 
human honor and below “special” honor, which was the honor of belonging to a 
certain group, like the army or a private guild.118

Of course, this layered defi nition of the notion of honor coexisted with the 
gendered concept of honor. For instance, in Johann Caspar Bluntschli’s 1858 
Staats-Wörterbuch, the Bavarian lawyer and Germanist Konrad von Maurer 
argued: “When thinking of the high honor of the respectable lady, most weight 
is given to sexual chastity.”119 Yet, this “high honor” was also supposed to be 
distinguished from the “regular” honor of man and woman, which, in his mind, 
consisted in respect for their life and property.

In this way, the notion of “civil honor” became part of the moral vocabulary 
of citizenship and a powerful rhetorical device for exalting the ideal citizen. “Civil 
honor rests on irreproachableness by virtue of which someone is given full trust 
within a state,” a commentator noted in 1851.120 Honor thus became highly asso-
ciated with the question of whether someone was a law-abiding, “irreproachable” 
(unbescholten) citizen, something the historian Friedrich Zunkel called the “civil 
equation of positive law and honor.”121 However, this use of the notion of honor 
and the attempt to make it the hegemonic understanding of honor also sparked 
much controversy. Intellectuals of the German Empire vehemently debated the 
diff erentiated defi nition of honor, often leading to outcries about the “confusion 
in honor concepts.”122 To put it another way, honor was a “fl uid” concept.123

Th is meant that not all members of German society equated being honorable 
with being a law-abiding citizen; this was especially true of those who claimed 
that the law should have no say in determining their honor. For instance, German 
aristocrats and bourgeois individuals often regarded their honor as an expression 
of their unique individuality, contrasting it with the “boring” uniformity of the 
modern state. In fact, they frequently defended their personal honor in unlawful 
duels, thereby protesting “against everything they disliked about civil society.”124 
Hence, upper-middle-class individuals commonly defi ned their honor in oppo-
sition to the development of the ubiquitous state and the idea that citizenship 
itself conferred “honor.” Th e Prussian aristocrat Herrmann von Gauvain, who 
fi ercely defended dueling in an essay for the Berliner Revue in 1865, argued that 
the progressivist and liberal creed in which every individual was subsumed under 
the category of citizenship was diametrically opposed to the “Germanic” honor 
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that belonged to the unique individual.125 In other words, the uniformity that 
modern ideas of citizenship engendered destroyed the “personal independence 
for which honor is willing to fi ght,” as German philosopher Georg Wilhelm 
Friedrich Hegel once put it.126

One must bear this idea of honor in mind when considering the remarks of 
one of the earliest critics of felony disenfranchisement, Wilhelm von Humboldt. 
In his refl ections on penal law in his 1792 book Ideen zu einem Versuch, die 
Gränzen der Wirksamkeit des Staats zu bestimmen, Humboldt argued—before it 
was even introduced in German penal codes—that the idea of depriving some-
one of honor as a punishment should be completely rejected. It was not the 
harshness of the punishment that drove his view, as many later critics would 
claim, but rather his understanding that “real honor” could not be subjected to 
state power: “the honor of a man, his fellow citizens’ good opinion of him, is in 
no way something that the state has the power to aff ect.”127 Th e idea that the 
state could damage or protect one’s honor thus fundamentally contradicted the 
personal beliefs of many “honorable” members of German higher classes, such as 
Humboldt’s. Resistance to this idea would long endure. German chancellor Otto 
von Bismarck, for example, famously stated before the Reichstag in 1881: “My 
honor lies in no one’s hand but my own, and it is not something that others can 
lavish on me.”128

Th e discrepancy between both Humboldt’s and Bismarck’s statements and 
the hegemony of the state concept of honor partially derived from the “dual” 
nature of their elitist notion of honor. In much of the literature on the topic of 
honor—especially in the literature from the nineteenth century—one encoun-
tered the distinction between “internal” and “external” honor.129 Th is distinction 
sought to capture the diff erence between honor as the mere “external” recogni-
tion of one’s value and honor as an “internal” subjective entitlement and sense 
of worth. In many respects, this individual and subjective element of the notion 
of honor contradicted the idea that the laws could regulate who was considered 
honorable. After all, according to this understanding, the individual was con-
sidered the measure of his or her own honor. On these grounds, the dueling 
German bourgeoisie emphatically distanced themselves from civil honor laws 
that regulated the distribution of honor and adhered instead to its own “code 
of honor.”130

Despite the strong opposition of the higher classes in the German states to equat-
ing honor with citizenship, the rise of the notion of staatsbürgerliche Ehre was 
inexorable. Irreproachableness (Unbescholtenheit) came to be a symbol of the 
Prussian politics of citizenship, with this notion coming up occasionally in reg-
ulations on the exercise of political rights. Whenever people criticized the domi-
nance of the model of national citizenship over traditional aristocratic privileges, 
irreproachableness always played a central role.131 Th e penal law of the state and 
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the local administrators of criminal justice thus gradually became the sole author-
ities in questions of honor and dishonor. All of this has to be seen as part of a 
broader attempt to make people primarily subjects of the state and to make the 
state the only arbiter in these questions.
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Notes from this chapter begin on page 75.

Chapter 2

INSTITUTIONS OF HONOR
A Leveling Society Seeking to Protect Its Institutions

S

Felony disenfranchisement was essentially an instrument of exclusion: it aimed 
to exclude serious off enders from participating in certain aspects of society. Cru-
cially, however, debate about the function of this punishment often occurred 
in the broader context of discussions about greater inclusion in certain institu-
tions. Th is chapter deals with the dynamics of exclusion/inclusion in questions of 
membership in important institutions in Imperial Germany. It shows how felony 
disenfranchisement frequently came to occupy a pivotal role in the debates about 
the honor of these institutions. Modern demands for inclusion often confl icted 
with ideas about honor and honorability. Many politicians, political commenta-
tors, and social activists instrumentalized felony disenfranchisement to stress the 
importance of exclusion and defend the honorability of these institutions against 
these demands.

Th is chapter looks specifi cally at the dynamics of inclusion/exclusion in the 
context of two important leveling trends in German society: the expansion of the 
system of military conscription and the implementation of universal male suff rage. 
Th e chapter then explores other contexts in German society in which disenfran-
chisement played an ambivalent role in privileges being granted to an extended 
group of citizens, for instance, in the emerging welfare state and in the existing 
legal regime as modern penal policy was adapted to make it compatible with it.

Th e demand for inclusion was also a prominent aim of the bourgeoning fi eld 
of criminology and the prison reform movement, in which off enders’ reform 
potential was increasingly emphasized.1 Th e exclusion of felony disenfranchise-
ment often confl icted with the aim of reintegrating and resocializing “corrigible” 
off enders, yet modern scholars hardly rebelled against it. Rather, they tried to 
appropriate the vocabulary of honor and exclusion that underpinned the policy 
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of felony disenfranchisement—and they tried to make felony disenfranchisement 
appropriate within their own agenda.

Barring Criminals from the Army

In 1905, Robert Schmölder, a conservative commentator and judge at the 
supreme court of Hamm, published an article in the Deutsche Juristenzeitung 
in which he urged army offi  cers to deploy the army in the social battle against 
crime. He suggested that the army could function as a “school” that could reform 
criminal youths by teaching them the core principles of military discipline. His 
proposal was born of an anxiety about the infl uence of modern city life on Ger-
man youths as the average age of off enders was rather young: offi  cial statistics in 
the German Empire showed that men between the ages of eighteen and twen-
ty-one were most inclined toward criminal behavior. Consequently, Schmölder 
believed that the best solution to this problem was to force young off enders to 
join the army after their release from prison (that is, if they were still in the eligi-
ble age range). Th e army could teach them manly discipline and discourage them 
from choosing a life of crime. He concluded that, with this solution, “the army 
and navy would become in a wider sense the educators of the people, and this 
educational function would be of the greatest imaginable importance to criminal 
policy.”2

Forcing off enders to join the army after their release from prison, however, was 
legally impossible if off enders had been incarcerated in a penitentiary (Zuchthaus) 
or had otherwise lost their civil privileges. Schmölder’s plan thus ran completely 
counter to the aspirations of lawmakers who wanted ex-convicts excluded from 
the military. Schmölder’s most important recommendations for the penal policy 
of the German Empire was, therefore, that §31 should be abolished from the 
Reich Penal Code and that the policy of felony disenfranchisement should be 
reconsidered. Th is article stated that all persons sentenced to the penitentiary 
permanently lost their rights to serve in the military and to take up public offi  ce. 
By contrast, he argued that former penitentiary inmates should be required to 
fulfi ll active military duty just as other male German citizens were.

Reactions to Schmölder’s proposal were vehemently negative. Th e intensity of 
these reactions demonstrates how little army offi  cials were interested in questions 
of criminal policy. Most trenchant in his criticism was Heinrich Dietz, a member 
of the war council who was highly dismissive of Schmölder’s essay. In his view, 
Schmölder’s suggestions did not promote the interests of the state at all—on the 
contrary, they seriously threatened them. In his response, Dietz presented the 
confl ict between the interests of the army and those of criminal policy as a zero-
sum game: he agreed that Schmölder’s suggestions might contribute to reducing 
the crime rate among adolescent men, but this advantage would not outweigh 
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the harm this would cause the army and (by implication) German society in 
general. Th e moral authority of the army, Dietz argued, existed in the virtues of 
“loyalty, subordination, companionship, and self-denial.” Every member of the 
army needed to possess these qualities because, “as history teaches us, it is the 
moral soundness of an army that is frequently decisive.”3 If a greater number 
of ex-convicts joined the ranks, these virtues would be in grave danger and the 
honor of the army would be damaged. Th e army needed to be safeguarded from 
these morally incompetent soldiers in order to remain “honorable.” 4

Th us, for Dietz and other army offi  cials, the honor of the military existed 
by virtue of its exclusivity. Th is idea is important to the militarization thesis in 
German history, whose signifi cance for the historiography of the Wilhelmine 
Empire can hardly be overstated. It might be—as historian Benjamin Ziemann 
argued—the fi nal bastion of the German Sonderweg thesis: that Germany’s his-
tory in modern times deviated signifi cantly from that of other Western European 
countries.5 One component of this thesis is that the army, and specifi cally army 
offi  cers, had a privileged position in German society.6 From 1871 onwards, the 
army did, indeed, stand outside of the legal sphere of the German constitution, 
and until 1890 offi  cers came exclusively from the nobility. Th e army functioned 
as something of an autonomous power in the German Empire, with its offi  cials 
frequently being regarded as constituting a genuine “caste” (Kaste)—an important 
stratum in German society with its own code of honor .7 Th e army’s loyalty to the 
crown strongly infl uenced the military establishment. After 1890, when restric-
tions keeping “normal citizens” from becoming offi  cers were dropped, the army 
still demanded that offi  cers have a certain character and claimed that only those 
with “nobility of temperament” (Adel der Gesinnung) could successfully become 
offi  cers.8 Th e notion of honor thus served to mark the army’s exceptionalism.

Military offi  cials in Imperial Germany also frequently argued that it took a 
certain sense of honor—one that was somehow diff erent from that of normal 
citizens—for someone to become a member of the army. Without this, they 
claimed, the army could not function properly. When universal conscription was 
introduced, however, offi  cials could be less restrictive in their recruiting, so peo-
ple could be selected even if they lacked this “special sense of honor.”

Th e militarization thesis also includes the idea that the German military mil-
itarized all aspects of society. Th at is, many German citizens adopted the behav-
ioral norms central to army discipline; the normal male “habitus” derived from 
army discipline––a process captured in the notion of German Sozial militarismus.9 
Indeed, the German/Prussian army was increasingly valued for its pedagogy, 
often being described as a “school” of masculinity.10 In most European countries, 
army discipline pervaded specifi c parts of society, such as the internal governance 
of the institutions of confi nement, as Michel Foucault (among others) convinc-
ingly demonstrated, but in Germany, army discipline infi ltrated nearly all parts 
of society.11

This open access edition has been made available under a CC BY-NC-ND 4.0 license thanks to the  
support of the German Historical Institute Washington. https://doi.org/10.3167/9781800739581. Not for resale.



Institutions of Honor   |   51

As the army began to recruit a wider range of people and its ideology increas-
ingly pervaded other aspects of society, one might suspect that the importance 
of the notion of honor in German society would have diminished. Th is devel-
opment theoretically could have prompted the army to also open its doors to 
ex-convicts. After all, a certain current of sociological literature suggests that the 
less a society reinforces existing hierarchies with its policies and the more leveled 
it becomes, the less room there is for a notion of honor; this sets ideas of “honor” 
in opposition to modern egalitarianism.12 Th e case of conscription policy in the 
German Empire, however, disproves this theory. In fact, the opposite happened: 
suggestions regarding the broadening of membership in offi  cial institutions, such 
as the suggestion made by Schmölder that former inmates should serve in the 
army, often triggered reactions that emphasized protecting those institutions’ 
honor even more. Th is dynamic is discussed in more detail below.

Th e Economy of Punishment

Th e debate about whether “dishonored felons” should be barred from the army 
started in the context of discussions surrounding the introduction of the penal 
code for the North German Confederation (1869), the code preceding the German 
Empire’s penal code of 1871. Th e contentious point pertained to whether the code 
should include “dishonoring” elements. Questions of population management 
were central to the discussion, as when the young legal scholar Karl Binding spoke 
of the “economy” of punishment.13 In his view, a legal punishment was an evil 
perpetrated on the culprit because it damaged what people hold most dear: life, lib-
erty, property, and honor. Yet, he continued, punishments were also an evil for the 
society that administered them because they damaged the legal products that made 
society function, often in ways that were unmeasurable to the general observer. Th e 
physical and moral ruin of off enders, for instance, could be an unintended eff ect 
of punishment, and society ran the risk of disintegration if this happened to too 
many of its citizens. Th us, Binding argued that lawmakers should seek to strike a 
balance between the damage caused by punishment and the need for retribution 
and concluded that society had to be “economical” in administering punishments. 
Th is conclusion echoed the liberal creed of the legal philosopher Rudolf Jhering, 
who famously stated that the history of punishment was that of its demise.14

Th e infl uential legal scholar Carl Mittermaier—famous for his opposition to 
the death penalty, among other things—had criticized felony disenfranchisement 
for “robbing” too many off enders of their honor in the early 1860s. Because of 
the automatic connection between penitentiary (Zuchthaus) sentences and felony 
disenfranchisement in the penal codes of many of the German states, all persons 
who had served time in the penitentiary were permanently deprived of their 
civil privileges. He argued that this state of things created an enormous class of 
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“frightening enemies” (furchtbare Feinde) of the state.15 Reducing the application 
of this punishment, he asserted, was essential for maintaining a sense of order in 
the German-speaking countries.

Th e political climate of the era made the matter even more pressing as rates 
of incarceration grew signifi cantly from the 1840s onward. At fi rst, this rise 
resulted from increasing social unrest punctuated by occasional riots.16 Th is social 
unrest had a lot to do with the “double crisis” of the 1840s: the combination 
of a low economic cycle in supply and demand and consecutive bad harvests.17 
Th e increase in incarceration not only fi lled penitentiaries beyond capacity but 
also stripped many more people of their civil privileges. Later, in reaction to the 
revolutions of 1848 and as a consequence of the new penal code of 1851, Prussia 
incarcerated more people than ever before.18

Th e number of disfranchised citizens also became an urgent political matter 
during the debates in the Frankfurt Parliament in 1849. A year earlier, a pam-
phlet by Eduard Forsberg, an active participant in the 1848 March revolts in Ber-
lin, had already pointed out the injustice of “dishonoring” such a large number of 
people, as well as the political consequences. Among other things, the pamphlet 
highlighted the suff ering of 300,000–400,000 people excluded from voting in 
the national assembly elections in 1848 due to criminal convictions.19 Forsberg 
criticized the automatic connection between incarceration and the loss of civil 
privileges precisely because it created this large class of “dishonored criminals.” As 
a result, the debate among members of the Frankfurt Parliament on a bill about 
the franchise for a national German parliament (Reichsgesetz über die Wahlen 
der abgeordneten zum Volkshause) was contentious. Many participants felt that 
the number of political off enders that would be disenfranchised, according to 
regulations in many of the individual states, would be too large.

Before the Frankfurt Parliament, Mittermaier (who, in addition to being a 
professor of law, was also a member of this parliament) emphasized that if every 
person sentenced to a “dishonoring” punishment were to be excluded from the 
national elections, this would eff ectively encompass an enormous group of citi-
zens: both political off enders and “common criminals.” He suggested that only 
those convicted of “really dishonoring” crimes, such as theft, embezzlement, and 
fraud, should be excluded.20 Although Wilhelm Zimmermann (a delegate from 
Stuttgart) and Carl Esterle (Trentino) also supported Mittermaier’s view, the bill 
kept the formulation that everyone deprived of their civil privileges was excluded 
from the franchise.21 Bruno Adolph Sturm, a delegate from Sorau, represented 
the other side of the argument: he stressed the importance of felony disenfran-
chisement for retaining the “honor” of the franchise. He claimed that it would 
help to create the necessary respect for participation in these elections:

If you wish to get rid of the indiff erence that has shown itself during all the elections 
so far, then you should help make it such that every person considers it the highest 
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honor to participate in elections. You would accomplish this directly by excluding all 
unworthy subjects. Make the right to vote the pride of good citizens and an incentive 
to reform for those gone astray and you will achieve a victorious feat for morality.22

Th e confl ict between Mittermaier and Sturm illustrates the problem with dis-
enfranchisement. Although the exclusion of serious off enders was supposed to 
uphold the honor of the franchise, the idea of the popular will was undermined 
when so many men were barred from voting. Consequently, the policy contra-
dicted the “economical” administration of punishment.

Disenfranchisement was considered particularly problematic in the case of 
“political off enders.” After the revolutions of 1848/49, many people who had 
participated in the revolts were incarcerated in local penitentiaries and disen-
franchised. Afterward, many people could clearly recall the image of incarcerated 
“honorable” political off enders. For example, at the time of German unifi cation 
in 1871, a journalist recalled in the Flensburger Zeitung how both “professors” 
and “youthful zealots” had been sent off  to penitentiaries after the uprisings of 
1848/49—in his mind, there was nothing dishonorable about having “misplaced 
love of the fatherland” or engaging in “political enthusiasm.”23 Likewise, August 
Bebel recalled in his personal memoirs that many of the penitentiaries in Saxony 
(especially Waldheim in Zwickau) were fi lled beyond capacity with political 
off enders after the 1848/49 revolutions. Th is left a great impression on him.24

Th e fact that so many people were deprived of their civil privileges without 
having committed a crime that people considered dishonorable prompted the 
debate to revise the penal system and sever the automatic connection between a 
penitentiary sentence and felony disenfranchisement.25 Nonetheless, some people 
retained a vivid interest in excluding people from certain privileges. Th is confl ict 
was debated during the codifi cation of the Reich Penal Code.

Codifying Penal Law in the Context of German Unifi cation

In the early 1860s, the legal integration of the diff erent German countries became 
a high priority for legal scholars. Th ese scholars often had a twofold relationship 
with the state and its laws. On the one hand, they frequently acted as consultants 
for politicians in the design of penal codes. But, on the other, they were also 
required to explain and criticize the content of the penal code and its underly-
ing principles. At the same time, legal scholars comprised a peculiar stratum of 
Germany society. As classical examples of the German Bildungsbürger, they were 
often employed as high offi  cials in the Prussian and other German governments. 
As university degrees were required for high-ranking civil servant positions after 
1817, German universities largely came to be regarded as training grounds for 
public offi  cials.26
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Legal scholars from the diff erent German states shared a common interest in 
legal integration—an interest that manifested itself during a remarkable event 
in 1860: on the initiative of the prominent legal scholar Franz von Holtzen-
dorff , a conference for legal scholars from all the German states was organized 
with the aim of debating the possibilities for legal integration. Th is came to 
be known as the Juristentag and was a great success from the outset.27 Its pan-
German agenda became immediately clear: in preparation for the discussion 
during the Juristentag, Rudolf von Kräwel—a Prussian jurist—drafted a design 
for a pan-German criminal penal code.28 Th e Juristentag’s pan-German ambition 
was made most explicit in 1862 when the third conference was hosted in Vienna; 
this choice of location showed that the Austrian Empire was conceived as an 
important part of this ambition, too.

Th is third conference in Vienna was the fi rst to put felony disenfranchise-
ment on the agenda. Th e conference organizers suggested that participants pre-
pare by reading the articles written by Austrian scholar Emil Wahlberg for the 
Österreichische Gerichtszeitung.29 One of Wahlberg’s most important points was 
that felony disenfranchisement should be temporary; lifelong consequences for 
incarceration should be abolished. At that time, the 1857 Penal Code of the 
Grand Duchy of Oldenbourg was the only code that placed absolute limits on 
how long felons could be deprived of their civil privileges; the Prussian Penal 
Code, by contrast (like most others), still allowed for the possibility of perma-
nent sentences (although these were not required).30 At the Vienna conference, 
Austrian minister Anton Hye von Glunek introduced the topic and defended the 
then provocative thesis that all forms of disenfranchisement should be abolished 
from the penal codes.31 Although his idea found little resonance, the assem-
bled scholars agreed with Wahlberg’s suggestion that off enders should never be 
stripped of their rights permanently but always only for a limited period of time.

Th e course of the scholarly debate on penal law and codifi cation was, however, 
closely interwoven with international developments. After the Austro-Prussian 
War of 1866 and Bismarck’s reconciliation with parliament in the wake of a 
budget confl ict that year, the integration of Austria into a pan-German legal 
code was further away than ever.32 Th e confl ict thus ruined the ambitions of the 
scholars gathered in the Juristentag, and when Austria introduced its reformed 
penal code in 1867, the two empires took divergent paths once and for all. Even 
so, the idea of a German penal code gained momentum in the North German 
Confederation, with its members deciding to continue developing one. In 1866, 
Bismarck and Adolph Leonhardt (the Prussian Minister of Justice) appointed a 
committee headed by the high Prussian offi  cial Heinrich von Friedberg and the 
infl uential judge Ernst Traugott Rubo to develop such a code. Th ey presented 
their fi rst draft in June 1869.33

Th e draft clearly acknowledged the infl uence of the Prussian Penal Code but 
also noted that there were some radical changes—most signifi cantly in the treat-
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ment of honor and dishonor connected to criminal convictions. Underlying the 
commission’s propositions was the general idea of distinguishing the crime from 
the punishment, which they expressed as follows:

public opinion holds that the place where a person sits out his punishment must serve 
as the measure for whether the punishment itself should be viewed as dishonorable 
or not, and [the public] generally associates the penitentiary with dishonor. . . . It 
behooves the legislator to prohibit such a popular notion from becoming law. It is his 
task to show that a punishable act is not dishonorable because of the type of punish-
ment meted out, nor because of where the culprit does his time.34

Th e prison system of the German states before unifi cation distinguished between 
several forms of imprisonment, with the distinctions between prisons being 
based on how “infamous” they were.35 A penitentiary (Zuchthaus) was considered 
inherently dishonoring, while a normal prison (Gefängnis) had no legal eff ects on 
the honor of the convict. Fortress confi nement (Festungshaft), furthermore, was 
a sentence for people convicted of off enses motivated by an “honorable disposi-
tion” (ehrenhafte Gesinnung)—in general, people who were sentenced for duel-
ing.36 As James Whitman put it in his comparative history of penal culture in the 
United States and on the European continent, “German prisons were, strikingly 
enough, diff erentiated according to their degree of ‘dishonorability’.”37

Since the end of the eighteenth century, multiple attempts had been made to 
abolish such associations with certain punishments from the law, but a peniten-
tiary sentence retained the stigma of “dishonor.”38 An important element of this 
was the codifi cation of disenfranchisement as an automatic consequence of such 
a sentence. For instance, this was the case in the Prussian Penal Code of 1851, 
which stipulated that a penitentiary sentence entailed the legal suspension of 
one’s “civil honor.”39 Th e permanent suspension of one’s civil privileges after this 
sentence bolstered the dishonor associated with being sent to the penitentiary.

Cutting loose from this aspect of the Prussian Penal Code, the drafters of the 
penal code for the North German Confederation left it to a judge’s discretion 
whether an off ender was to be deprived of his privileges; it would no longer be an 
automatic consequence of a certain type of incarceration.40 To the experts on the 
commission, this was the only way to do justice to the principle of distinguishing 
between the crime and the punishment. Still, they maintained the distinctions 
between diff erent prison sentences, allowing the dishonoring aspect of the peni-
tentiary to eventually slip back in through the backdoor.

Th e General Staff  Intervenes

As simple as the recommendation to disconnect the punishment of felony disen-
franchisement from the penitentiary sentence sounded, it turned out to be one 
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of the most controversial issues in devising the penal code for the North German 
Confederation and the later code for the German Empire. Th e confl ict became 
clearest in the contrast between the original design for the penal code and its 
form upon implementation in 1869. Since the legal scholars on the commission 
constantly had to make compromises with each other and with members of par-
liament, all of whom wanted to see their own ideas included, the result diff ered 
signifi cantly from the initial draft. A closer inspection of how the regulations 
surrounding disenfranchisement were justifi ed during the drafting process there-
fore also shows that penal codes were not just the ideas of legal scholars put into 
practice.41

Th e second and fi nal draft of the penal code for the North German Confed-
eration added an extra article on the suspension of civil privileges. Th e additional 
article (§31 both in the penal code for the North German Confederation and 
in the Reich Penal Code) stated that all persons sentenced to the penitentiary 
permanently lost their rights to serve in the military and to take up public offi  ce. 
Th is diverged signifi cantly from the intention expressed in the fi rst draft, namely, 
the abolition of all automatic connections between a type of incarceration and 
the off ender’s “loss of honor.” Even though this much-disputed paragraph did not 
explicitly use the notion of honor, and it was isolated from the “actual” punish-
ment of disenfranchisement, it still (potentially permanently) stripped criminals 
of two core civil privileges (the rights to join the army and to hold public offi  ce) 
after a penitentiary sentence.

Th e course of the debate suggests that army offi  cials decisively infl uenced the 
introduction of §31, especially since most support for the measure came from 
delegates who were directly involved with the Prussian army. Th e Prussian Field 
Marshal Helmuth von Moltke, for instance, strongly endorsed this addition to 
the code and defended it as a self-evident principle. He held it to be a traditional 
Prussian (perhaps even Germanic) principle for dishonored members of society 
to be ineligible for military service.42 Moltke feared that the inclusion of former 
penitentiary inmates would not only exert a negative infl uence on army discipline 
but also undermine the army’s general self-esteem (Selbstgefühl ) because it was an 
institution “that lives by honor and [whose members] do not deserve to have to 
serve with those who do not have it.”43 Prussian War Minister Albrecht Th eodor 
von Roon had expressed similar sentiments in a letter to Bismarck in 1869, argu-
ing that German soldiers would consider it a huge disgrace to have to serve with 
former penitentiary inmates.44

Th e opponents of the introduction of §31, who were mostly members of the 
National Liberal Party, felt that this article granted the army a privileged position 
and feared that it implicitly constructed a diff erence between the honor of army 
membership and the honor of exercising other civil privileges.45 Th is framing 
of the debate put the defi nition of honor at stake. Another important Prussian 
army offi  cer, Karl von Steinmetz, disagreed in particular with opponents of the 
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article who argued that the implied divide between types of honor would grow 
wider. He rejected the idea that the article implied a distinction between types 
of honor because citizenship and the army stood in close relation to one another 
as everybody with citizenship rights was expected to join the army. Moreover, he 
affi  rmed one principle especially—“dishonorable (ehrlos) = defenseless (wehrlos).” 
In stating this principle in this way, he was playing on the catchphrase “defense-
less = dishonorable,” which was used to defend the necessity of a large standing 
army. Believing that it took honor for someone to be able to defend himself and 
his country, Steinmetz held that it was equally in the interest of the army and the 
German nation to exclude dishonored ex-off enders from military service.46

What is important in both Steinmetz’s and Moltke’s positions is that the two 
men used the popular association between the penitentiary and “dishonor” to 
support them, regardless of whether the penitentiary was connected to the depri-
vation of an off ender’s civil privileges. As long as people believed the penitentiary 
to be dishonoring, they advocated that ex-convicts should be excluded from the 
army. Many other prominent conservative members of the Reichstag, like Botho 
zu Eulenburg, backed Steinmetz and Moltke.47 Even Heinrich von Friedberg, the 
head of the commission that drafted the original text, later acknowledged that 
§31 was in the nation’s best interest despite being inconsistent with the principle 
of distinguishing the crime from the punishment.48

In the end, the intervention of army offi  cials in the Reichstag debate suggests 
that they were inspired to promote the addition of §31 by their fear that require-
ments for participating in state institutions like the army would be made less 
rigorous. Hence, their support for §31 should be viewed in the context of the 
movement toward universal conscription. At the time, the criteria for eligibility 
to join the army were already being softened, and a growing number of young 
men were being recruited.49 Th is change was not as sudden as the introduction 
of universal male suff rage for the Reichstag (introduced in 1871), but the army 
increasingly took on the character of a national institution consisting of all (male) 
citizens of the nation. Around 1870, there was already something close to uni-
versal conscription.

Th at the move toward universal conscription largely motivated army offi  cials 
in their push to exclude former penitentiary inmates from the army became even 
clearer in a speech by Helmut von Moltke at the Reichstag in 1872, when a new 
military code was under discussion:

When everybody takes up arms, it is only natural that the bad people—and every 
nation has some—also take up arms. We have to take everyone, every man who is of 
the right age, who is healthy and of such and such physical stature. Th e recruitment 
commission cannot vet the morals of the recruits. Th us, we get people who might 
belong in the penitentiary if strict military discipline did not keep them from this 
misfortune.50
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Even though he acknowledged that the times demanded universal conscription, 
Moltke clearly expressed his discomfort with the idea. He likewise remained 
fi ercely opposed to the army having offi  cers from a middle-class background.51 
However, the new criteria made it diffi  cult to preserve the exclusive character of 
the army, leaving only one ground for exclusion: having served time in the pen-
itentiary. Moltke believed that excluding dishonored felons would, at the very 
least, uphold the honor of the army. In this way, the German government could 
still safeguard the army from the infl uence of “morally inferior” people. 

“Th e Army Is Not an Institution of Moral Reform”

Th e debate over §31 shows how discussions regarding the expansion of insti-
tutions like the army and the lowering of eligibility hurdles triggered reactions 
that highlighted the notion of honor. Advocates of policies for maintaining 
honor, however, no longer focused on the personal status of high-born indi-
viduals, focusing instead on the abstract honor of the army as an institution 
needing protection. Despite this diff erence in the notion of honor, its advocates 
defended it with just as much passion. Th is way of protecting the honor of the 
army continued to exist in the German Empire. As illustrated by the vehement 
reactions to Schmölder’s suggestion that felons be included in conscription 
(described in the opening of this chapter), army offi  cials cherished the principle 
of excluding “dishonored felons”—even thirty years after the Reich Penal Code 
was drafted. 

At that time, combating crime was a top priority for conservative imperial 
authorities. Th ey believed that they could unify the populations of this newly 
founded state with harsh punishments, surveillance methods, and the expulsion 
of minorities, but few thought of the army as bearing any responsibility in the 
prevention of crime.52 Th e idea that the army could reform ex-convicts was 
completely unheard of. In a way, this is striking because the military had already 
permeated many aspects of society in the German Empire. Th e militarization of 
society manifested itself, for example, in the penal landscape as prison wardens 
were often recruited from the pool of former army offi  cers.53 Th erefore, the 
application of severe army discipline to prisoners was not the point of conten-
tion. Furthermore, in this period of German history, under the infl uence of the 
“modern school” of criminal law, the idea that punishment should have a social 
purpose increasingly took hold; the focus gradually shifted from retribution to 
the reform potential of criminals. Th us, questions arose more often about how 
the army could contribute to this aim.

In fact, criminal policy at that time was engaged in an intellectual dispute 
about the nature and purpose of criminal law that came to be known as the 
Schulenstreit (the school dispute) between the adherents of the “classic” school 
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and those of the “modern” one. Th e precise diff erence between the two schools 
is a matter of debate. Historian of crime and criminology in modern Germany 
Richard F. Wetzell argues that the “classic” movement largely focused on pro-
tecting the individual from the state “by limiting the state’s penal power.”54 Th is 
group was associated with the works of the devout legal positivist Karl Binding 
and scholars like Karl Birkmeyer and Friedrich Oetker. Th e purpose of criminal 
law, they argued, was to administer retribution to deter people from criminal 
behavior. Th e notion that there was a “classic school,” however, emerged in reac-
tion to a group of scholars who started to actively fashion themselves as “mod-
erns.”55 Th e “modern” movement had a more holistic, scientifi c approach to 
criminal justice and sought to integrate the disciplines of criminology and moral 
statistics. Th e journal Zeitschrift für die gesamte Strafrechtswissenschaft functioned 
as the main platform for this movement.56

Th e idea that off enders could be reformed by recruiting them for the army 
arguably fi t well with the ideas of the modern school about off enders’ reform 
potential. Some scholars who identifi ed with this movement had, in fact, pointed 
out the counterproductive and criminogenic eff ects of excluding former peniten-
tiary inmates from the army. Legal scholar Julius Medem, for instance, observed 
in an 1887 essay that people were motivated to “visit” the penitentiary in order 
to avoid conscription.57 Franz von Liszt, the main advocate of the modern move-
ment, had remarked in one of his many programmatic essays that he wanted 
§31 abolished for that very reason.58 Yet, in both Medem’s and Liszt’s case, their 
dismissal of felony disenfranchisement was not connected with thoughts about 
the pedagogical function of the army, and they put little eff ort into actively 
encouraging the abolition of these punishments.

Like Medem and Liszt, Schmölder pointed out the paradox of young people, 
in particular, being motivated to engage in criminal activity by “dishonored” fel-
ons’ exclusion from the army, arguing that they often preferred a stay in the pen-
itentiary over military conscription.59 However, Schmölder was the fi rst scholar 
up until then to seriously argue that the army should take responsibility for 
combating crime in society and one of the few commentators to point out the 
overlapping interests of the army and the prisons.

Curiously, Schmölder identifi ed with the “classic school” in the Schulenstreit. 
In 1904, he published an article in the Preußische Jahrbücher on “modern” ideas 
of imprisonment, expressing many concerns about these. Prisons, he argued, 
were neither “sanatoria” nor “boarding schools” but primarily institutions of 
punishment. Inmates were thus supposed to experience incarceration as mali-
cious, not as a comfort. Th e growing infl uence of “modern” scholars on the actual 
management of local prisons, he believed, was to blame for this development.60 
Yet serious off enders should have to face something they really fear: the military. 
As he stated, “Th e young rowdies and pimps of our big cities fear nothing more 
than the iron discipline that awaits them in the military.”61 Schmölder’s stance 
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shows that it was not only adherents of the modern school who entertained ideas 
about moral reform.

Meanwhile, the rhetoric that army offi  cials used to justify the exclusion of 
dishonored felons became more medicalized, focusing on the “hygiene” of the 
army and similar institutions. Conservative army offi  cials, who were arguably 
more inclined toward “classical” ideas of punishment, were infl uenced by modern 
ideas about the connection between medical issues and the causes of crime. In 
this framework, moral incompetence was regarded as a form of physical degen-
eration.62 In the second half of the nineteenth century, hygiene discourse—with 
a focus on preventing sickness and creating the conditions for healthy living—
increasingly dominated debates over social questions, including policing and 
criminal law.63

In this context, Hermann Simon, a medical scholar and army physician, clas-
sifi ed former penitentiary inmates together with psychiatric patients, advising 
against allowing either into the army. In his argument, the connection between 
physical and mental degeneration and the moral unworthiness of ex-convicts was 
very clear:

Th e ideal purpose of our standing army is to bring the best of our people together to 
forge a strong and reliable defense of the fatherland. It is not supposed to be an insti-
tution of moral reform and education for feeble-minded, morally degenerate youths.64

In his response castigating Schmölder’s reform suggestions, discussed above, 
war council member Heinrich Dietz also presented many arguments based on 
statistical research into the ever-growing rates of off enses recorded within the 
Prussian army of the German Empire. In particular, he tied growing number of 
off enses to the growing amount of sick leave.65 Judging by sick-leave statistics, 
the labor divisions were the most underachieving ones in the army because sick 
leave was six times as high as in other divisions, he argued. In fact, the labor 
divisions consisted mainly of people who were considered unworthy of joining 
the armed forces, mostly ex-convicts, who were nevertheless eligible to join the 
labor divisions. He concluded from this that if more former convicts joined the 
ranks, morale among the soldiers would decline dramatically.66 Th us, his fi nal 
argument was that ex-convicts would only contribute to the further degeneration 
of the army.67

Schmölder’s only real supporter was Alexis Küppers, a professor from Bonn 
who shared his concerns about the criminogenic eff ects of ex-convicts being 
exempt from military service. In a 1912 article for the progressive Monats-
schrift für Kriminalpsychologie und Strafrechtsreform, Küppers wrote that off end-
ers favored the penitentiary sentence over a normal prison sentence in certain 
respects since the former precluded them from having to fulfi ll the compulsory 
military service after their release.68 Küppers’s article reiterated much of what 
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Schmölder had argued six years earlier, but unlike Schmölder’s classic school 
orientation, he was a scholar of Liszt and based his ideas on “modern” principles. 
Th ese scholars with opposite backgrounds and confl icting ideas about criminal 
policy eventually found common ground in the idea of using the army to morally 
reform ex-convicts. Nonetheless, Küppers, even as an advocate of the modern 
school, was very careful about protecting the honor of the army, which showed 
that supporting ex-cons’ participation in the institution required a delicate bal-
ance.69 Army offi  cials dismissed Küppers’s suggestions just as vehemently as they 
had Schmölder’s.70

Th e opposition of the General Staff  and others to recruiting ex-convicts was 
echoed in journals and newspapers criticizing the French policy of enlisting 
such individuals. Th e Foreign Legion was often raised as a negative example for 
German army policy because of the immoral character its soldiers displayed.71 
German commentators also highlighted the French policy of recruiting ex-
convicts for regular army units.72 Th e German policy, by contrast, decidedly 
isolated the prison from the army. Th e army authorities stubbornly adhered to 
their core principle that only law-abiding citizens in full possession of their civil 
privileges were eligible for the specifi c honor of serving in the army and defended 
it with vigor.

Disenfranchisement for the Benefi t of Electoral Policy

Th e previous sections show that the stipulations on disenfranchisement in the 
Reich Penal Code constituted a complicated trade-off  between the opposing 
demands of inclusion and exclusion. In other words, it codifi ed the expansion of 
civil privileges to include a larger group of citizens only insofar as a certain class of 
“degenerates” remained excluded. Th erefore, disenfranchisement played a crucial 
and ambivalent role in the leveling trends within the German Empire, both in 
the expansion of military conscription and in the development of suff rage rights.

Th e expansion of the privilege of voting to achieve universal male suff rage gen-
erated similar anxieties as the introduction of universal conscription, particularly 
among the higher classes, who feared that this gave the “rougher” crowd coveted 
state powers. Anthropologist Otto Ammonn, a vehement critic of expanding 
voting rights, summed up this sentiment in 1895: “the most common screamers 
and gossipers are the privileged people of universal suff rage; troublemakers will 
return from the ballot box adorned with the laurel of victory, something that was 
in the past considered a moral impossibility.”73 To safeguard the “honor” of this 
institution, he maintained, dishonored off enders had to remain excluded.

Interestingly, the exclusion of dishonored felons from the ballot box was 
hardly ever contested in the public arena of Imperial Germany.74 Schmölder, for 
instance, in arguing that ex-convicts should be conscripted, emphasized that this 
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certainly did not mean that their voting rights should be restored as well. For 
him, this issue was beyond debate.75 Even Social Democrats, who were generally 
highly critical of the German suff rage system, hardly ever criticized this aspect of 
German penal policy. In the state of Prussia, this lack of fundamental criticism 
was likely due to critics of the electoral system having other, more fundamental 
concerns, including the Dreiklassenwahlrecht (the three-class franchise system) 
that had existed in Prussia since 1849. Many liberals and Social Democrats criti-
cized it as gravely unjust because it marginalized ethnic minorities and the poor. 
In this system, the votes of low-income people carried very little weight, so people 
presumably felt that making a case to restore voting rights to disenfranchised 
felons would not be worthwhile. In fact, opponents of Prussia’s three-class fran-
chise system generally favored the implementation of the electoral system for the 
Reichstag in Prussia, which included provisions for felony disenfranchisement.76

Prussia’s three-class franchise system even inspired mockery in satirical mag-
azines, whose cartoons suggested that the system equated Prussia’s lower-class 
people with “dishonored” felons. For example, a 1908 cartoon in the Bavarian 
satirical magazine Simplicissimus depicted a man sentenced with disenfranchise-
ment. As he does not know what this means, the judge explains that he has lost 
his right to vote, to which he responds, “Alas, I shall become a Prussian.”77

Th e publication date of 1908 was signifi cant: that year, the outcry about the 
electoral system reached a high point in Prussia.78 Eff orts to change electoral pol-
icy prompted renewed support for felony disenfranchisement, which was used to 
make a case for including the “law-abiding” poor in the franchise.

Sociologist Ferdinand Tönnies, for instance, argued in an article for the pro-
gressive magazine Das freie Wort that stricter enforcement of felony disenfran-
chisement could compensate for an expansion of the right to vote: “As is well 
known, people can be deprived of their civil privileges as a secondary punish-
ment. But society could and should make more drastic use of this, not for the 
benefi t of criminal policy, but for the benefi t of electoral policy.”79 Tönnies argued 
that felony disenfranchisement was a political necessity in response to opponents 
who feared that the franchise would lose its “honorable character” if the electoral 
system were reformed. A stricter policy of felony disenfranchisement, he main-
tained, would safeguard the honor of the franchise while reversing the “disgrace” 
of the poor being excluded from it.

Th e punishment of disenfranchisement was included in arguments concern-
ing the expansion of civil privileges on other occasions as well, such as in the 
struggle for women’s suff rage. Ottilie Baader, a pioneer of the socialist feminist 
movement, for example, argued that women’s exclusion from the franchise was 
disgraceful in that, among other reasons, it treated them as equivalent to “dis-
honored felons.”80 Th ese dynamics of inclusion and exclusion demonstrate what 
French philosopher Étienne Balibar calls the “antinomy of citizenship”: citizen-
ship, he argues, can essentially be understood in two senses, one exclusive and 
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Figure 2.1. Cartoon by Eduard Th öny. Image reads: “So you’ve lost your honor for 
three years, do you know what that means? – No – For example, you are not allowed 
to exercise the right to vote – (in slang) Alas, I shall become a Prussian.” Eduard Th öny, 
“Harte Strafe” (Harsh Punishment), Simplicissimus 13, no. 2 (1908): 23. Courtesy Klassik 
Stiftung Weimar.
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the other inclusive. “Statutory” citizenship is exclusive in that the state limits 
access to it; it primarily revolves around one’s membership in and obligations 
to the state, and citizens are primarily understood as its subjects. In an inclusive 
understanding of citizenship, on the other hand, people who claim citizenship 
contribute to the process of constituting the state. In this way, they themselves 
determine the boundaries of citizenship.81

Membership, Eligibility, and State Honor

Importantly, the dynamics of inclusion and exclusion applied not only to the right 
to join the army and the right to vote for state parliaments. Disenfranchisement, 
in particular, had many exclusionary eff ects that transcended the provisions in 
the penal code. In a sense, one could argue that the policy of disenfranchisement 
pervaded all of German society. For instance, it was interwoven into the emerging 
German social state in many ways. In the 1870s, a state-regulated social security 
system was fi rst set up in Germany, which, for the most part, mandated privately 
organized insurance funds. Th is was an important fi rst step in the creation of a 
welfare state.82 Social insurance policy was founded on a regime of trust based on 
objective data and the expertise of medical authorities.83 In this context, “moral 
hazards” were considered a great threat to the insurance funds because as these 
grew larger, they became potentially easier to abuse.84 Disenfranchisement then 
served as an important objective criterion for (partially) excluding “dishonored” 
felons to prevent this moral hazard.

Most of the miners’ insurance funds (Knappschaften), for instance, required 
“the full possession of civil privileges” for “fi rst-class” membership,85 which pro-
vided full entitlement to benefi ts. Th e mine workers’ insurance fund of Bochum, 
for instance, stipulated this condition in its statutes.86 Th e Prussian government’s 
general directives on miners’ insurance funds also included the possibility of 
refusing membership to dishonored felons.87 Furthermore, the punishment of 
disenfranchisement was included in the second version of the national health 
insurance law of 1892 as a criterion municipalities could use to deny benefi ts to 
possibly fraudulent applicants.88 In many ways, therefore, disenfranchisement 
nullifi ed one’s entitlement to benefi ts in the emerging social security state.

Th e condition of being “in full possession” of one’s civil privileges was found 
in the statutes of many more organizations that operated in the domain between 
private initiative and state regulation, such as social clubs, workers’ unions, and 
political organizations. Th e Christian Workers’ Union of Essen, for instance, 
included such a provision, and even unions that included mostly women, such 
as the Gewerkverein der Heimarbeiterinnen für Kleider- und Wäschefabrika-
tion, had similar rules.89 In such organizations, disenfranchised citizens might be 
excluded from membership entirely, stripped of the right to vote during assem-
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blies, or prevented from joining a board.90 Disenfranchised citizens were also 
excluded from the works councils that arose in this period.91

Similarly, the Reich Commercial and Industrial Code (Reichsgewerbeord-
nung), introduced by the North German Confederation in 1869, stipulated civil 
privileges as a condition for many types of employment.92 For many professions, 
it was mandatory for applicants to have an offi  cial certifi cate licensing them to 
practice a certain craft (predominantly in the trades) that they could only obtain 
if they were in full possession of their civil privileges. In this sense, the distinction 
between state and market aff airs was more an idea than a reality. As I argued in the 
Introduction, the punishment of disenfranchisement rested on the strict separa-
tion of state aff airs and the free market. Many penal reform proposals emphasized 
that disenfranchisement was not supposed impact people’s position in the mar-
ket.93 In legal terms, this meant that it was only supposed to have consequences 
in public law and not in private law. Th us, one could easily conclude that these 
regulations frustrated the intended function of the punishment as they failed to 
fully implement the ideological emancipation of the market from the state.

Yet, one could also argue that these examples show that the state-centered 
notion of honor truly became hegemonic at this time as it penetrated many 
realms of German society. After all, unions and semi-private organizations relied 
on these penal provisions for determining social insurance and employment 
eligibility, which suggests that these organizations had largely transferred their 
sanctioning powers to the state. In this sense, the state became the sole arbiter of 
who was “honorable enough.”

Disenfranchisement in a Cluttered Penal Landscape

Even within the prison system, the presence of disenfranchised felons had com-
plicated and ambivalent eff ects. In writings on prison administration in the Ger-
man Empire, there was a broad consensus that the distinctions in the Penal Code 
between “dishonored” off enders and regular convicts had no bearing on the 
way these people were treated inside prison facilities. In fact, whether criminals 
were sentenced to a deprivation of their civil privileges or not, they were often 
sent to the same facility, be it a prison or a penitentiary. Th is went against the 
clear-cut distinction behind dishonoring sentences that stipulated incarceration 
in a penitentiary, separate from those who were not so dishonored, as was suc-
cinctly formulated by Carl Mittermaier as early as 1843: “the distinction between 
dishonorable and non-dishonorable punishments must be made clear by the 
building itself.”94 In Wilhemine Germany, however, it was usually only long-term 
penitentiary convicts (above one year) who were sent to larger penitentiaries, like 
the bigger facilities in Moabit, Bruchsal, or Rawicz. Other convicts were usually 
placed together in smaller institutions across Germany.95
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In this context, it is important to note that the German penal landscape was 
diff use; there was no uniform code of prison administration, so few regulations 
were upheld on a national level.96 As penal expert Karl Krohne argued in 1881, 
the institution in which one was incarcerated made all the diff erence.97 Liszt, 
adding to Krohne’s observation, noted that one could witness every imagin-
able method of incarceration being applied at the same time across the German 
Empire.98 Nobody could guarantee that the distinctions between prison and 
penitentiary inmates would be upheld in all the facilities, and gradually prison 
experts started to argue that the distinction between a penitentiary and a prison 
was merely a diff erence in words.99

Interestingly, however, the mixing of inmates made the question of diff erences 
in treatment more signifi cant. From several discussions that took place in the 
Blätter für Gefängniskunde (the offi  cial journal for prison wardens) in the 1890s 
and 1900s, one can conclude that many prison wardens at least tried to treat 
“dishonored” off enders diff erently from “regular” inmates. A frequent topic was 
how “dishonored” felons should be addressed. Although the practice varied from 
prison to prison, many prison wardens used disenfranchisement as their criterion 
for using the informal du instead of the formal Sie. Disenfranchised prisoners 
were addressed more frequently with du, while other inmates were addressed with 
Sie out of respect for their untainted status.100

What often happened in mixed facilities, moreover, was that penitentiary con-
victs and regular prisoners were assigned diff erent uniforms (traditionally regular 
prisoners wore blue ones and penitentiary inmates wore brown ones). Adolf Streng, 
a prison warden from Hamburg, described the clothing policy as an integral part of 
the system of dishonor because he considered the prison garment a form of capitis 
deminutio, a measure to deliberately demean the convict. At the same time, he 
noted that some prison wardens had become more liberal in assigning the outfi ts 
to inmates and also in placing inmates in diff erent wings of their facilities.101

In the context of labor supply, the question of distinguishing diff erent kinds of 
inmates was particularly pertinent. A governmental tract from 1897 titled “Die 
Grundsätze welche bei dem Vollzuge gerichtlich erkannter Freiheitsstrafen bis zu 
weiterer gemeinsamer Regelung zur Anwendung kommen” (Th e Principles which 
Are Applied in the Execution of Judicially Enforced Custodial Sentences until 
Further Arrangements Are Made; hereafter “Grundsätze”) was an attempt to 
introduce a uniform prison policy in Prussia. Th e tract stated that inmates still in 
possession of their privileges were entitled to milder treatment, particularly where 
labor was concerned.102 Th is tract elaborated on the rather unclear regulations 
in the Reich Penal Code: §15 and §16 of the Reich Penal Code stipulated that 
penitentiary inmates were to be subjected to forced labor, whereas regular pris-
oners could be assigned to work “that fi t his or her qualities.”103 Th e 1897 tract, 
however, stated more explicitly that people in possession of their civil privileges 
deserved “individualized” treatment. Th eir work should fi t their health status, 
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their competencies, their future ambitions, and their level of education. Th ey 
should be able to choose how they wanted to be occupied.104 Finding “fi tting 
work” was thus seen as a sign of respect for their status as “regular” prisoners.

A circular from the Prussian Minister of Justice that same year made it clear 
that the stipulations in the “Grundsätze” were partly motivated by worries about 
some “regular” inmates having a damaged “sense of honor”:

It has been noticed that more highly educated and upstanding inmates, who have not 
been convicted of dishonorable crimes and have not been stripped of their civil privi-
leges, are instructed to do work of the most inferior kind. I do not underestimate the 
diffi  culties of fi nding appropriate occupation, but I do fi nd it necessary and feasible 
that the individual characteristics of prisoners be taken into proper consideration in 
the distribution of labor.105

Apparently, the structurally demeaning treatment of prisoners from a higher 
educational background worried the Prussian Minister of Justice. Th is document 
gave prison offi  cials a tool both for justifying privileges for some prisoners and for 
treating others more harshly.

Th e organization of labor was, in fact, one of the greatest diffi  culties prison 
wardens faced, as prison expert Hermann Kriegsmann acknowledged in his 
handbook of 1912.106 In the smaller mixed institutions, in particular, it was 
diffi  cult to fi nd tasks for the inmates, which made the requirements stipulated in 
the “Grundsätze” even more problematic. Sometimes the inmates had no work 
at all.107 According to a statistic from 1905, almost 14 percent of the inmates 
of smaller institutions were not engaged in any form of labor.108 Th is is partly 
explained by the critical attitude toward prison labor, which was seen as spoiling 
the national economy. Many German political parties, for instance, made curtail-
ing prison labor a core issue in their programs.109

Most often, prisoners were given work that was easy to organize, like the 
upkeep and maintenance of the facility. But more highly educated prisoners 
who had not been dishonored considered this sort of work demeaning. Th is also 
applied to tasks like basket weaving and garment manufacturing. Some critics of 
the penal system at that time decried the “feminine” nature of the prison labor as 
damaging to male convicts’ masculine honor.110

One possible solution to the labor problem was “prisoner leasing,” that is, 
sending prisoners out to work for a wage for an outside company or the gov-
ernment. In the German Empire, this gradually became more accepted but hap-
pened mostly for state enterprises.111 In this context, too, however, the division 
between “honorable” and “dishonoring” work was carefully maintained. In 1902, 
for instance, although the local welfare society for prisoners in Aachen had advo-
cated that prisoners be employed for road and railway maintenance, the authori-
ties of the governmental district were reluctant to employ prisoners thus because 
they feared doing so would diminish the reputation of this kind of work. As the 
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District Commissioner of Düren stated, since prisoners had committed crimes, 
they must have a “dishonorable” or “rough” disposition and be excluded from this 
kind of work. Th e police commissioner of Aachen, too, worried about the adverse 
eff ect on the reputation of public enterprises.

Figure 2.2. Cartoonist Th omas Th eodor Heine mocking the reverence for people work-
ing in public service: “Can you please tell the way to the Grimmaische Strasse?” – (in 
slang) “You, listen, a decent man keeps his hat in his hand when he’s talking to a royal 
offi  cial.” Th omas Th eodor Heine, “Durchs dunkelste Deutschland 9: der Beambte,” Sim-
plicissimus 6, no. 42 (1901): 329. Courtesy Klassik Stiftung Weimar.
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Th e District Commissioner of Aachen, for his part, suggested that prisoners 
could be employed in this sector after they had served their sentences. If these 
prisoners knew that the state enterprises wanted to employ them after they served 
their time, it might inspire a sense of honor of the prisoners who were willing to 
work, he argued.112 Despite their diverging opinions, these authorities were all 
clearly concerned about the “honor” of such prisoner leasing. Th ey believed that 
state service clearly had a more “honorable” character than other kinds of work 
and that the exclusion of dishonored felons from such “honorable work” was 
essential for the protection of its honor.

Two Penal Reform Proposals

As these individual cases show, German penal authorities thought less about 
properly “dishonoring” serious felons than they did about protecting “regular” 
inmates. Th is was largely motivated by their ambition to reintegrate “corrigi-
ble” off enders as they felt that it would be more diffi  cult to resocialize off enders 
whose sense of honor had been damaged. Th is also explains why many legal 
scholars, instead of lobbying to abolish the “empty” distinctions in the penal 
code, believed that the factual erosion of the distinction between diff erent pris-
oners and between diff erent institutions was a problem that needed to be solved. 
In fact, better observance of the distinction in prisoners could boost the spirits 
of prisoners whose honor was not legally damaged. Consequently, the spatial 
separation and diff erentiated treatment of “dishonored” convicts and “regular” 
prisoners needed to be restored.

During their annual meetings from 1887 to 1889, members of the North-
west German Prison Association (Nordwestdeutscher Gefängnisverein) also con-
cluded that the legal distinction between “dishonored” and regular off enders 
needed to be maintained. In their view, it corresponded to the legal conscious-
ness, or Rechtsbewusststein, of the common people, who held that a distinction 
between certain crimes—and thus between certain kinds of imprisonment—was 
of great moral value.113 Th e association’s refusal to support the abolition of the 
hierarchical diff erentiation in prisons and prisoners demonstrates the enduring 
appeal the idea still had to many prison experts and other citizens of the German 
Empire. Even the progressive legal scholar Liszt, in his earlier work, had advo-
cated a clearer distinction between the two kinds of prisoners and proposed that 
the contemporary practice of putting penitentiary inmates and other convicts in 
the same institution be prohibited.114

In the fi rst decade of the twentieth century, the German government had 
decided that, after more than thirty years, it was time for the Reich Penal Code to 
undergo a thorough revision. Th is gave many experts an opportunity to propose 
solutions to the problem of blurring boundaries in the penal landscape. Th e com-
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mission responsible for the reform presented its fi rst draft in 1909, preceded by a 
massive scholarly work that systematically compared the penal systems across the 
world, the nine-volume Vergleichende Darstellung des deutschen und ausländischen 
Strafrechts.115 Th e draft for the new penal code largely maintained the ideas of 
the “classic” school, only marginally adopting some of the ideas of the “modern” 
school.116

Th e “classic” school orientation manifested itself in, among other things, the 
draft’s strong emphasis on the legal distinction between the types of incarcera-
tion. Some journalists observed that tightening up regulations was a main aim 
of this legal reform,117 which may have motivated the clarifi cations. It is very 
likely that public debate about the general “intensifi cation” (Verschärfung) of 
penal measures also played a role. For instance, many German newspapers, and 
particularly conservative ones like the Deutsche Tageszeitung and the Hamburger 
Nachrichten, called for corporal punishment to be reintroduced.118 Numerous 
conservative commentators and politicians saw this as essential as a potential 
harsher punishment for “dishonored” off enders.

Yet, prison wardens objected that such “disciplinary measures” were not really 
fi t for people deprived of their privileges because they believed there was no 
hope of inciting a sense of honor in such individuals. Corporal punishment, 
they believed, only had a pedagogical eff ect on youthful off enders as it could 
strengthen their weak sense of honor. However, youths were not commonly 
deprived of their privileges.119 In the end, corporal punishment was not included 
in the draft of the reformed penal code.

Even though the commission did not include corporal punishment, its mem-
bers took the idea seriously. Th ey acknowledged that there were good justifi ca-
tions for it but argued that greater emphasis on the separation between “regular’” 
prisoners and penitentiary inmates could help to achieve the same goals as it 
would protect the honor of “regular” inmates while making the harsher pun-
ishment of “serious criminals” more feasible.120 Th us, it was important for pen-
itentiary sentences to be carried out in institutions specifi cally designed for that 
purpose.121

Even “modern” legal scholars’ counterproposal, which was published a year 
after the 1909 draft, left the regulations between “dishonored” felons and regu-
lar inmates unchanged.122 Th ey did suggest that the legal distinction should be 
based on an off ender’s character rather than the nature of the off ense. Th is would 
grant prison wardens more power to judge how sentences would be carried out 
by personally assessing the character of the off ender. Th is was a way for “modern” 
school adherents to introduce the categories of the “incorrigible” and “corrigi-
ble” off enders and make them compatible with the traditional legal distinction 
between “dishonored” felons and regular prisoners in the penal code.123

In the end, however, the penal code was not reformed, and the laws remained 
as they were. Unlike Foucault, who observed that imprisonment was a “gray” 
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and “uniform” sentence,124 nineteenth-century commentators and penal experts 
believed in the possibility and use of diff erentiating off enders inside penal facil-
ities, even if Foucault was evidently right that these diff erences were hardly con-
sidered in practice. Consequently, the idea of diff erentiation greatly infl uenced 
their debates about penal reform.

Th e Right to Be Trusted and Not to Be Stripped

In many ways, the presence of “dishonored” felons could function as an argu-
ment for granting more privileges to other convicts. Th us, debates about the 
possibility of expanding privileges for prisoners were always accompanied by a 
plea for stricter rules for disenfranchised felons. Th e previous section showed 
how this worked in the context of the internal administration of prisons, but it 
also happened outside prison facilities. Chapter 1 already laid out how the penal 
code was the primary place where civil privileges were defi ned and argued that 
the question of civil privileges became intimately connected with the topic of 
crime and punishment. A consequence of this was that penal law also became an 
important instrument for protecting German citizens’ civil privileges. In other 
words, criminals who were not disenfranchised could insist on certain rights and 
privileges.

For instance, the “right to be trusted” played a role in the introduction of an 
indemnity law that passed the Reichstag in 1905. Th is law regulated the fi nancial 
compensation that citizens who were later deemed innocent could claim from 
the government after being held in pretrial detention (Untersuchungshaft).125 
One eff ect of this law was that state prosecutors had to be more cautious about 
detaining citizens suspected of criminal activity.126 However, the law also stip-
ulated that these regulations did not apply to all citizens equally. People who 
were not in possession of their civil privileges or who had been discharged from 
the penitentiary within one year prior to their detention were not eligible. Th is 
important clause clarifi ed that authorities believed that their previous conviction 
alone constituted a reasonable suspicion to justify detaining them. As the offi  cial 
text of the law declared, “[in these cases], the suspicion that led to their arrest is 
the unavoidable consequence of their previous criminal activity, which has not 
yet been erased from the minds of their fellow citizens.”127

Initially, the law stipulated that people were not eligible to make an indemnity 
claim if they had been sentenced for a felony any time in the fi ve years prior to 
being taken into custody or if they had been sentenced for begging, vagrancy, 
“refusal to work,” or similar off enses. However, many Reichstag representatives 
criticized the unjust nature of this exception, and Social Democrat Adolf Th iele, 
who otherwise supported the law, harshly criticized its many limitations.128 In 
the end, the Social Democrats voted against the law, even though they had long 
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been advocating for it.129 But after the debate in the Reichstag, the eligibility lim-
itations were narrowed so that only disenfranchised citizens remained excluded. 
Th is satisfi ed everyone. Th e lawmakers granted falsely convicted citizens in pos-
session of their civil privileges the right to restitution while maintaining part 
of their policy of “reasonable suspicion” against the dishonored segment of the 
population.130 It is clear from the Reichstag’s broad consensus that disenfran-
chisement was universally accepted as a measure justifying a person’s detention.

Th e Problem of Overlapping Jurisdictions

In the rather confusing landscape of overlapping jurisdictions in the German 
Empire, the punishment of disenfranchisement also created legal protection 
against the arbitrary loss of one’s privileges. As argued in chapter 1, civil privileges 
were only listed in the article of the penal code that concerned their possible sus-
pension. As a result, the Reich Penal Code constituted the primary source upon 
which to base decisions to deprive German citizens of their civil privileges. For 
instance, one important stipulation was that disenfranchisement could only be 
imposed in combination with a “primary” punishment (that is, imprisonment); 
disenfranchisement was thus only a “secondary punishment” (Nebenstrafe).

An example helps to clarify how this protected one’s privileges. Adolf Jacob-
sen, a leather manufacturer and member of the Reichstag for the Freisinnige 
Volkspartei, was placed in legal detention for approaching insolvency in 1899. 
A great deal of debate ensued in academic journals about whether this aff ected 
his mandate. However, a novelty of the Reich Penal Code was its distinction 
between “simple” and “fraudulent” bankruptcy: only in the latter case was the 
culprit disenfranchised.131 Moreover, Jacobsen had not offi  cially been declared 
bankrupt but had only been detained. Nonetheless, another Reichstag member, 
Julius Kopsch, petitioned for Jacobsen to be dismissed from the Reichstag. Th e 
members of a commission tasked with deciding on this, however, saw it diff er-
ently. Th ey voted against dismissal since they pointed out that Jacobsen was still 
in full possession of his civil privileges.132 Legal scholars used this opportunity 
to refl ect on the legal principles underlying this question. And, indeed, many 
argued that—even though it was questionable whether a bankrupt person could 
remain a member of the Reichstag—there was no legal reason to rescind Jacob-
sen’s mandate.133

Disenfranchisement was also prominently relevant for honorary titles. In the 
Reich Penal Code, §33 entailed the permanent suspension of all titles, orders, 
and decorations for off enders convicted of dishonorable crimes. Some scholars 
believed that, since honorary titles were awarded as a special act of sovereign grace 
(landesherrlicher Gnade), dishonored criminals should be stripped of them as 
well,134 but this position was highly disputed. Th is was particularly problematic 
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in the case of army offi  cers on reserve; they comprised a large segment of society, 
and their legal status was not always clear.

At the turn of the century, numerous inactive offi  cers were summoned before 
military courts of honor for allegedly insulting other (former) army offi  cers in 
public. One offi  cer so charged was the Bavarian military offi  cer Rudolf Kraff t, 
who had published a book entitled Shining Misery, a vehement critique of sol-
diers’ maltreatment by offi  cers in the Bavarian army.135 After his hearing in the 
military court of honor, he was stripped of his titles and pension and deprived of 
his right to wear his uniform.136 Another example was the inactive offi  cer Fritz 
Hoenig, who wrote historical accounts of the Franco-Prussian War after complet-
ing his military service. His tracts, however, prompted the General Staff  to accuse 
him of insulting former offi  cers by implying that their cowardice had caused the 
loss of the Battle of Villepion in 1870. Like Kraff t, Hoenig was stripped of his 
titles and his pension because he refused to apologize or to grant the offi  cer’s son 
satisfaction for the insult to his father.137 Th ese dishonoring sentences were con-
troversial in that they were meted out alone, even though the penal code stated 
that they could only supplement prison sentences.

A journalist for the left liberal journal Berliner Tageblatt, Richard Gädke, an 
inactive army offi  cer who had himself been expelled from army service without 
being sentenced for a crime punishable by imprisonment,138 took up with the fate 
of these former offi  cers in several articles. Highly critical of these sentences and 
the policy of stripping the titles of offi  cers on reserve, Gädke argued that these 
proceedings enabled the General Staff  to dishonor former offi  cers simply for their 
opinions.139 Th e words of this journalist did not impress the military authorities.

However, the military authorities were impressed when Paul Laband, one 
of the greatest authorities on constitutional law during the Wilhelmine period, 
devoted an article to the matter in the Deutsche Juristenzeitung in 1907.140 In it, 
he argued that honorary titles ought not be arbitrarily stripped since they had 
been awarded as an “honor.” Laband contended that even though titles were 
granted by a special act of grace, they still became a subjective right immediately 
upon bestowal and were therefore protected by law.141 Th e Reich Penal Code, he 
concluded, protected these people from the suspension of their titles as long as 
they had not been sentenced for a crime that prescribed their rescission. Th us, 
he backed up Gädke’s criticism of this practice and pointed out the injustice of 
these sentences. Laband’s doctrine thereafter became generally accepted among 
legal scholars. As another journalist of the Berliner Tageblatt remarked, the laws 
on disenfranchisement were primarily intended to guarantee the protection of 
people’s honor, and that of soldiers, in particular.142 Combined with the generally 
accepted rule of nulla poena sine lege (no punishment without a law), these legal 
debates about the loss of privileges and honors could be interpreted as another 
sign that the legal system in the German Empire increasingly allowed citizens to 
more eff ectively defend their rights before a court of justice.143
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In a short treatise on the legal status of honor from 1892, Karl Binding shared 
his thoughts about the motivation behind the codifi cation of felony disenfran-
chisement in the Reich Penal Code: “Disenfranchisement does not take one’s 
honor but takes the rights of him who has already lost his honor.”144 In other 
words, the punishment was nothing more than the symbolic expression of a loss 
of honor that had already occurred, in his view. Th is statement highlights that 
German authorities considered disenfranchisement important as one means of 
making citizenship exclusionary: people who had disgraced themselves had no 
entitlement to the privileges of citizenship. Yet other citizens and social activists 
considered felony disenfranchisement important on account of its inclusionary 
function. It elevated the character of “ordinary citizenship” by clarifying who 
did not belong to that group. Th e philosopher and pedagogue Friedrich Paulsen 
argued along these lines when he stated that the mere existence of honor pun-
ishments proved that “ordinary” citizens (Staatsbürger) were a privileged political 
class with a specifi c kind of honor; all who had not disgraced themselves were 
worthy of this honor.145

All in all, disenfranchisement in the German Empire was remarkable as a 
result of both its inclusionary and exclusionary functions. It not only excluded 
dishonored criminals from various memberships but also provided a stronger 
argument for granting privileges to those who had not received such a sentence. 
In the German Empire, society was growing more inclusive; larger groups of cit-
izens were gaining access to certain institutions, such as the army, the franchise, 
certain labor regulations, and insurance funds. In debates about inclusion, the 
interests of population management and state institutions were often weighed 
against one other. People who emphasized the “honor” of offi  cial institutions 
and the privileges they entailed nearly always resisted suggestions to broaden 
membership. Meanwhile, several scholars critical of exclusionary practices feared 
that excluding too many citizens from certain occupations, state enterprises, and 
other institutions would disturb the “economy” of honor. Th ey sought to fi nd a 
balance between shielding the honor of state institutions while insisting on the 
“dishonored” status of ex-convicts without labeling too many people dishonor-
able and thus contributing to social disintegration. Th is dialectic was an essential 
part of many reforms that aff ected the core components of German citizenship.

Control over membership in these institutions fully relied on “civil honor” as 
stipulated in the penal code. Although this notion belonged more to the vocabu-
lary of conservative authorities and traditional scholars, even scholars who sought 
to distinguish between corrigible and incorrigible off enders and to resocialize the 
former did not dismiss it outright. In fact, the many penal reform proposals that 
“modern school” adherents shared with those of the “classic school” in the early 
twentieth century showed that even modern-leaning legal experts believed in the 
compatibility of the categories of honor and dishonor with modern ideas about 
criminal policy and rehabilitation. Th is underscores the truly hegemonic status 
of the German Empire’s notion of honor.
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Notes from this chapter begin on page 117.

Chapter 3

POLITICAL OFFENDERS VS. COMMON CRIMINALS
Challenging the Distinction

S

In their daily practice of trying and sentencing off enders, state prosecutors and 
judges in the German Empire could draw on precedents compiled in manuals 
made for precisely that purpose. And, of course, the books contained sample 
verdicts that entailed the punishment of disenfranchisement. A case tried in 
Kassel in 1899 is representative of the kind of cases described in the books. 
A trial by jury, the case involved Johann Groß, a plumber from Wabern, and 
Wilhelm Schmidt, an engraver from Bebra. Th e jury found both men guilty of 
counterfeiting, and the judge sentenced Groß and Schmidt to fi ve and three years 
in the penitentiary, respectively. He also sentenced both men to deprivation of 
their civil privileges for fi ve years and ordered them to pay all the legal costs. Th e 
manual instructed that it was important to give reasons for such a verdict and to 
explain, for example, why one received a harsher sentence than the other. Th e rea-
son in this case was that Groß had orchestrated the criminal scheme. Judges also 
had to justify the convicts’ disenfranchisement. In accordance with §32 of the 
Reich Penal Code, they did so by explicitly mentioning that the culprit showed 
a “dishonorable disposition” in his actions.1 As argued in previous chapters, “the 
dishonorable disposition” was the crucial concept justifying the existence of the 
punishment of disenfranchisement. By pronouncing the judgment, the judge 
transformed the accused into a dishonorable felon.

Disenfranchisement was thus not only a tool for excluding criminals from 
participation in society; disenfranchising someone was a performative act of 
transforming a citizen into a dishonored felon. Arguably, however, counterfeit-
ing was one of the least controversial crimes associated with a “dishonorable 
disposition,” which is presumably why this case was chosen for the instruction 
manual. Furthermore, it was not necessary for the judge to elaborate further on 
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the verdict, which demonstrated the dishonorable disposition of the accused by 
defi nition. In the German Empire, however, there were many criminal cases that 
were much more controversial than this one and the application of the notion of 
the “dishonorable disposition” was contested in such cases. Frequently, these were 
cases in which political ideology played a major role. Controversy often erupted 
when a court ruling turned a politician into a disgraced criminal.

Th e punishment of disenfranchisement had an “apolitical” claim, meaning 
that it was only supposed to be imposed only if the act refl ected the off ender’s 
“dishonorable disposition.” It was not supposed to be used to silence political 
opponents out of partisan interest—something the German political scientist 
Otto Kirchheimer later defi ned as “political justice.”2 Precisely because this pun-
ishment was allegedly apolitical, however, it sparked a great deal of controversy 
whenever seemingly “political off enders” were sentenced with disenfranchisement 
for having a “dishonorable disposition.” In criminal procedures of the German 
Empire, the concept of a “dishonorable disposition” thus crucially helped to draw 
the line between “political off enses” and morally condemnable, criminal behavior.

Th e function of disenfranchisement—to demarcate the line between politi-
cal off enses and condemnable criminal conduct—is central to this chapter. As 
anthropologists Jean and John Comaroff  expounded, “sovereign power” resides 
“in the capacity to authorize and enforce” the distinction between political and 
non-political crime.3 Th is chapter therefore outlines the extent of sovereign power 
in the German Empire by looking at instances in which the authorities tried to 
redefi ne certain “political” off enses as “common criminal activity.” Th e chapter 
also scrutinizes the instances in which a mutually accepted consensus on the dis-
tinction between “common criminals” and “political off enders” limited the state’s 
options for punishing political opponents. Whereas a consensus about “mutually 
accepted rules of the game” regarding how to treat political prisoners “enabled 
other societies to contain their political quarrels,” historian Alex Hall argues, the 
German Empire lacked such a consensus, resulting in frequently harsh sentences 
against them, particularly if they advocated socialist ideas.4 Nevertheless, this 
chapter seeks to show that there was, in fact, a consensus in the German Empire 
about criminal law and its relation to political off enders, with disenfranchisement 
being a central component to this consensus.

But it is crucial to distinguish between two levels here. Th e fi rst level is the 
debate about the very idea that political off enders should be entitled to privileged 
treatment. Th e second level concerns the question of which off enses should be 
considered political. I argue that there was a delicate consensus on the fi rst level, 
whereas the second level was more problematic. It is, therefore, important not to 
take the concept of political crime at face value. Th us, the chapter seeks to analyze 
how judges and public prosecutors defi ned “political crimes” in their actual sen-
tencing practices, as well as seeking to determine the grounds they used to grant 
some defendants consideration as political off enders while denying it to others.
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Th e 1890s was a crucial period: the Anti-Socialist Laws had recently been 
repealed and the authorities repeatedly attempted to include political activists in 
the category of “serious criminals.” Th ese attempts sparked tremendous outcry as 
they ran counter to the consensus that political off enders should be entitled to 
privileged treatment. Th is consensus that political off enders should be punished 
“mildly,” therefore, was an indispensable condition of many commentators’ crit-
icisms of the policy of the 1890s, which, in turn, helped to lend these disputes 
their controversial air.5 Th is chapter does not aim to dismiss the sometimes severe 
criticisms of Imperial Germany’s legal system, including allegations of “class jus-
tice” and an often-proclaimed “crisis of trust” in the judiciary. But it does aim to 
show that criticism did not mean there was no consensus.

A “Perjury Plague”?

It is clear from the crime statistics of the German Empire that disenfranchise-
ment was not usually imposed for off enses normally classifi ed as political ones. In 
fact, disenfranchised felons were sentenced for a variety of off enses: from perjury 
to statutory rape, and from embezzlement to manslaughter.6 Convictions for 
nearly all off enses could prompt disenfranchisement if the judge decided that the 
criminals had committed their crimes due to their “dishonorable dispositions.” 
Th is was a major consequence of the judicial discretion introduced with the 
Reich Penal Code. However, the legal and historical literature on criminal law 
in the German Empire presents a broad consensus that disenfranchisement was 
only to be imposed in cases of perjury.7 Yet, in reality, only 2 to 5 percent of all 
people sentenced with disenfranchisement were convicted of perjury. Of course, 
this did not change the broad perception of perjury as a dishonorable crime; 
60 to 80 percent of people found guilty of perjury annually were deprived of their 
civil privileges, which meant that they were generally perceived to have acted out 
of a dishonorable disposition.

According to the crime statistics, the largest percentage of disenfranchised fel-
ons were those sentenced for theft (most of them either recidivist thieves or those 
convicted of “grand theft”).8 As seen in fi gure 3.1, theft constantly dominated 
statistics of felony disenfranchisement from 1882 to 1914. Th e numbers also 
show interesting changes, including, for instance, that disenfranchisement was 
increasingly imposed on people sentenced for sexual assault (especially against 
minors). Th is was a direct result of the implementation of the so-called Lex 
Heinze in 1892/1900, which defi ned sex off enses and other crimes against public 
morality more rigorously and instituted harsher penalties for these crimes, par-
ticularly soliciting sex from a prostitute. More generally, this can be interpreted 
as arising from criminal experts’ shifting their focus away from “malicious” indi-
viduals and toward “perverted” people, as well as a growing awareness that society 
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had a duty to protect children from sexual abuse.9 In other words, the public 
increasingly condemned these immoral crimes, and the legislature supported this 
shifting perspective.

For perjury, however, the number of convictions does not necessarily refl ect 
citizens’ judgment of its seriousness. In fact, perjury was an emotionally laden 
subject in the German Empire.10 Traditionally, the oath one took (and still 
takes) before testifying was meant to protect the judicial system against double-
crossing and dishonorable behavior, and while jurists were supposed to trust 
that it deterred people from lying, in practice it often did not work. People still 
committed perjury, a fact that contemporaries generally ascribed to diminishing 
respect for the sanctity of the oath and the honor of the court. Th is implied 
a decline in people’s moral credibility, which was frequently attributed to the 
diminished piety of German society.11 Perjury remained the paradigmatic off ense 
against public trust, so criminal experts saw it as clearly refl ecting a dishonorable 
disposition, and, almost by defi nition, regarded the perjurer as a malicious indi-
vidual intentionally trying to con the system. Consequently, they strongly cor-
related the number of perjury convictions with the “honor” and moral character 
of the German citizenry.

Nevertheless, the total number of people convicted of perjury during the Ger-
man Empire actually declined, with only a little more than a thousand such con-
victions occurring in 1882. Th e rate steadily dropped to between fi ve hundred 
and six hundred between 1905 and 1913. Th ese statistics potentially support the 

Figure 3.1. Sentences of disenfranchisement divided by criminal off ense, 1882–1914. 
Source: Statistik des deutschen Reichs, 1882–1914. © Timon de Groot.
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view that the German authorities lost interest in perjury. Paradoxically, though, 
many people, including Ulm judge Gustav Pfi zer writing in the Grenzboten in 
1886, felt that a “perjury plague” was threatening the empire’s judicial system, 
even though there were fewer convictions.12

However, the statistical evidence was somewhat controversial. Although “dark 
numbers” were not part of German criminal experts’ crime statistics (until 1908, 
when Japanese/German mathematician Shigema Oba used the German equiva-
lent Dunkelziff er in his book, which infl uential statisticians like Georg von Mayr 
then picked up), they had long been aware that statistical knowledge of crime 
had its limitations.13 Indeed, this awareness underlay a great deal of anxiety about 
criminals passing as normal citizens and perjurers double-crossing the judicial 
system.

Th e intellectual father of so-called Moralstatistik in Germany, Alexander von 
Öttingen, had already pointed out these limitations in crime statistics in an 
article he published in the fi rst volume of the Zeitschrift für die gesamte Straf-
rechtswissenschaft in 1881. Öttingen argued that one should not focus too much 
on the number of actual criminal convictions if one wanted to make claims 
about the nation’s “public morality” (öffentliche Moral). Instead, he believed that 
assessment of a nation’s moral development had to include the “great number of 
illegal acts that are not prosecuted, that take up the energies of the entire people 
but are never dealt with in court.”14 Similarly, Otto Mittelstädt (commenting on 
Wilhelm Starke’s book Verbrechen und Verbrecher in Preußen 1854–1878) pointed 

Figure 3.2. Annual number of perjury sentences, 1882–1914. Source: Statistik des 
deutschen Reichs, 1882–1914. © Timon de Groot.
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out that only a small portion of the “mass of criminal substance” was prosecuted 
and urged criminal experts to be cautious when interpreting crime statistics: 
“Th e statisticians, who despite this fact continue to work with these inconclusive, 
arbitrary numbers, cannot be warned enough to use caution.”15

Experts also exhorted caution in relation to the offi  cial numbers. Alfred Kloss, 
an infl uential state prosecutor from Halle who authored an offi  cial textbook for 
his profession, found the offi  cial crime statistics for perjury unconvincing; he 
presented his own alternative fi ndings based on his experiences at the criminal 
court in Halle in a 1904 lecture for the Saxon Prison Society. He believed that, 
in a year, he had witnessed six cases of false testimony in which the perjurer had 
been acquitted or not prosecuted. Based on the number of oaths annually sworn 
in German criminal courts, he concluded that the real number of perjurious acts 
that year was about 11,321—almost twenty times the number of convictions for 
such acts.16 In other words, even though conviction rates were dropping rapidly, 
the panic about perjury hardly subsided. Paradoxically, the publication of the 
numbers actually heightened anxiety about perjury as people became more aware 
of the large number of cases that went unpunished. Some even argued that the 
more oaths people swore, the more people committed perjury.17

Th e Public’s “Excitability about Crime”

Crime statistics were both a sign and a signifi er in the public debate on the 
magnitude and seriousness of crime in German society. Perjury statistics played 
an important role in this debate because they could easily be manipulated to 
discredit an entire group for its lack of moral credibility. Given the perceived 
religious nature of the judicial oath, it could, for instance, be used to discredit 
Christians of other denominations. Indeed, some people claimed that crime 
statistics proved Catholics’ greater tendency to commit perjury, an allegation 
often made in the context of the Kulturkampf.18 Antisemitic sentiments also crept 
into this discussion.19 Jewish citizens were overrepresented in perjury statistics, 
which antisemites exploited to argue that Jews were less trustworthy than others 
on racial grounds. Th e infl uential author and active member in the Wander-
vogel movement, Heinrich Sohnrey, for instance, used these statistics to turn 
the perjury discussion into an entirely Jewish problem.20 Most commentators, 
however, provided diff erent explanations for these statistics, pointing out that 
Jewish people usually practiced professions in which perjury and fraud were 
more commonly encountered.21 Th e Jewish organization Verein zur Abwehr des 
Antisemitismus shared this view.22

In general, there was no indication in the crime statistics that one ethnic or 
religious group was disenfranchised signifi cantly more than others. An overview 
by the statistical bureau of Prussia of criminality among diff erent confessions in 
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1911, for instance, indicated an overrepresentation of Jews within certain typical 
“dishonorable” crimes, such as fraud and forgery, but a signifi cant underrepresen-
tation in crimes such as theft and robbery.23 In fact, statistician Rudolf Wasser-
mann argued that one would expect an even higher rate of crimes (what he called 
soll-Kriminalität) with a profi t-seeking motive among Jewish Germans than the 
current numbers (ist-Kriminalität) showed, given the fact that Jews were more 
represented in professions where these crimes were more common.24

Th ese discussions surrounding perjury and perjury convictions show that 
the offi  cial publication of crime statistics reinforced anxiety about “unknown” 
aspects of crime and punishment, and vice versa. Th e more statistics generated 
knowledge about crime and prosecution, and the more this knowledge was pub-
lished and distributed via the national media, the more anxiety people had about 
off enses going unpunished.25 Th is cycle created a demand for more knowledge 
about “actual” crime and was, in the words of the infl uential law professor Her-
man Seuff ert, a result of the German public’s “excitability about crime.” In his 
view, one testament to this growing nervousness was the rise in denunciations.26 
In short, crime statistics did little to calm the panic around crime and criminals 
passing as “normal” citizens. Instead, they often fueled these anxieties in unfore-
seen ways.

Consequently, when, according to the Reich crime statistics, the total number 
of people sentenced with disenfranchisement dropped after the founding of the 
German Empire, this prompted an anonymous public prosecutor from southern 
Germany to express his dismay about the empire’s “mild” penal policy. Calling 
for “more honor punishments!,” he complained in a letter to the Deutsche Tages-
zeitung in July 1914 (shortly before the outbreak of World War I) that this pun-
ishment had grown less signifi cant after the Reich Penal Code was introduced.27 
Indeed, there had been a steady decline in the imposition of disenfranchisement 
in Germany since 1882.28 In 1882, the civil privileges of 20,507 individuals were 
suspended, mostly for robbery convictions.29 In 1900, the number was 14,029, 
and it reached a low point in 1907, when 11,506 individuals lost their civil priv-
ileges. Th e number increased slightly after 1907 (12,552 in 1911), but it never 
reached the same level as in 1882.30

However, in this case, too, one must be suspicious of the conclusion, based 
on a decline in convictions, that “honor punishment” had lost its signifi cance. 
Despite the drop, the rate of people sentenced with disenfranchisement stood 
at 8.5 percent in 1882 and remained around or above 5 percent in the decades 
thereafter (except during World War I).31 In fact, throughout the empire’s exis-
tence, disenfranchisement was imposed more frequently than the penitentiary. 
Th erefore, when compared to the total number of penitentiary sentences, it is 
evident that disenfranchisement certainly had a prominent place in the penal 
system of the German Empire.
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Th is is peculiar since disenfranchisement and the penitentiary had long gone 
hand in hand. In the Prussian Penal Code, disenfranchisement was still codifi ed 
as an automatic consequence of a penitentiary sentence (see chapter 2). Th e per-
manent suspension of civil privileges after a penitentiary sentence bolstered the 
dishonorable nature of the latter. Th e Reich Penal Code, by contrast, stipulated 
that the decision to deprive an off ender of his civil privileges should be left to the 
judge’s discretion. Th us, this penal code offi  cially disconnected the two punish-
ments. Th e statistics suggest that judges frequently exercised their discretionary 
powers because they often supplemented regular prison sentences with dishonor-
ing punishments. From this perspective, the anonymous public prosecutor seems 
to have been misguided in concluding that fewer disenfranchisement sentences in 
the crime statistics meant that the punishment was falling into disuse.

Th e anonymous public prosecutor, however, had a much larger concern. 
Beyond the drop in disenfranchisement, he was worried that certain types of 
off enders—especially procurers, sex off enders, and, most notably, political 
off enders—were all too frequently coming off  unscathed. He felt that this was 
a clear sign of the German penal system’s “mild” treatment of such off enders 
compared to how they had been treated the past. Yet the data did not really 
support this claim since the rate of procurers and sex off enders being sentenced 
increased. Even though the prosecutor was mistaken about certain facts, though, 
the article confi rms that people generally ascribed a moral function to the pun-
ishment of disenfranchisement: it should be used to punish those convicted of 

Figure 3.3. Annual number of disenfranchisement sentences compared to penitentiary 
(Zuchthaus) sentences, 1882–1914. Source: Statistik des deutschen Reichs, 1882–1914. 
© Timon de Groot.
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the most morally condemnable of crimes. Th is article was also remarkable in 
that the anonymous prosecutor broke with a long-standing consensus about the 
use of disenfranchisement by singling out political off enders for harsher punish-
ment—a position that was only very gradually beginning to take hold. In fact, 
most legal scholars at that time conceived of disenfranchisement as “apolitical” by 
its very nature: it was not to be used against political off enders but only against 
those considered dangerous to the public whose actions had indicated that they 
were somehow lacking in morality.

“Opinion as Such Is Not a Crime”

As mentioned, the crucial notion in disenfranchisement was that off enders so 
sentenced presumably had a “dishonorable disposition.” But the legal literature 
hardly ever explained exactly what this was. As a result, the only point of uni-
versal consensus was that political off enses should not suggest that the off enders 
had such a “dishonorable disposition.” Th at is, a “dishonorable disposition” was 
considered a politically neutral category; political crimes—despite being illegal 
actions—were, thus, typical “non-dishonoring” off enses.

A famous trial often mentioned in this context was that of lèse-majesté against 
Johann Jacoby in 1842. After he had published his critical treatise Four Ques-
tions Answered by an East Prussian, he was found guilty and sentenced to two 
years of fortress confi nement—not penitentiary confi nement—and his privileges 
remained intact. Th e presiding judge defended his decision to sentence him to 
fortress confi nement with the following remarks:

Questions of politics, principles of the general welfare, debates on the utility or rep-
rehensibility of state institutions and constitutions . . . cannot be made into an object 
of juridical decision. Such discussions belong to a domain from which the judiciary 
is excluded and thus from which it must maintain its distance. . . . Opinion as such 
is not a crime.32

At the time, the sentence was controversial; in fact, it led Friedrich Wilhelm IV 
to be stricter with criminal judges.33 But in the subsequent decades, legal experts 
commenting on political trials frequently cited it to argue that political off enders, 
particularly people convicted of high treason, were supposed to be treated in a 
more privileged manner than other off enders were.34

Legal scholars’ general attitude toward political off enders was not just based 
on the case against Jacoby but was, in fact, derived from Immanuel Kant’s philos-
ophy of the nature of positive law and a distinction drawn between it and moral-
ity. Prussian legal philosopher and politician Julius Kirchmann prominently drew 
upon this distinction:
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Th e distinction between the two is clear to all. Legal duties have a compulsory char-
acter, while such a compulsion cannot be brought to bear on moral duties, not even 
when it concerns the most important and holy of things. Another distinction is that 
the law does not consider one’s conscience or one’s inner motive to act. It only sees the 
external action, whereas morality also encompasses the motive.35

Such arguments implied that political off enders had to be punished for trans-
gressing the norms dictated by positive law, but that the state had to refrain from 
making moral judgments about such off enders’ general disposition. In this sense, 
the state basically claimed it would not pass judgment on the political ideas that 
motivated a transgression of the law. Th e opposite of this idea was called Gesin-
nungsstrafrecht—sentencing people for having a certain conviction—a type of law 
that was heavily contested, mostly by liberal legal scholars.36

An important consequence of this distinction between positive law and morality 
was that it allowed scholars to view disenfranchisement as a punishment that clearly 
expressed a strong moral judgment about the motivation of the off ender beyond 
the sphere of legality.37 Th e legal scholar Richard John expressed this view point-
edly in 1869. Punishing an off ender with disenfranchisement, he argued, entailed 
“a judgment against his honorability, his morality.”38 In other words, depriving 
off enders of their civil privileges suggested that they had served their time but had 
not yet “morally” atoned for their crimes. Th e punishment thus formed a vital part 
of the moral economy of the German Empire, making those regarded as morally 
reprehensible pay more to atone for their crimes than political off enders did.39

Fritz von Calker, a law professor at the University of Strasbourg, championed 
this idea of treating “malicious,” morally reprehensible criminals more harshly.40 
A consequence of this view was that it gave more weight to the character of the 
off ender than it did to the nature of the criminal act. For this reason, Calker fi ercely 
opposed the Reich Penal Code’s statutes, claiming that certain off enses testifi ed to 
a dishonorable disposition by defi nition (perjury being the prime example).41 He 
argued that disposition should be judged on a case-by-case basis as judges should 
individually assess the moral convictions behind each off ender’s actions.

Th e diffi  culty for many scholars was that several other conclusions could be 
drawn from such a distinction between positive law and morality. Some schol-
ars, for instance, started arguing that the philosophical distinction between law 
and morality actually meant that the state only had the legitimate power to 
punish transgressions of the law and was not entitled to make judgments about 
the moral character of serious felons, as this would constitute another form of 
Gesinnungsstrafrecht. Calker, on the other hand, did not think that focusing on 
off enders’ character contradicted the principle of punishing only actions. Instead, 
he viewed it as a more thorough way of determining culpability.42

Th is idea of a deeper understanding of culpability came up in the context of 
the Schulenstreit between the “classic” and “modern” schools of law.43 With his 
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emphasis on the question of culpability, Calker presented himself as an adherent 
of the “classic” school. In Liszt’s modern school, however, safeguarding society 
from potentially dangerous individuals was a key point on the agenda. Th is 
prompted modern school adherents to place more emphasis on assessing indi-
viduals’ character, but they also advocated that the moral distinction between 
“honorable” and “dishonorable” dispositions should be abolished.

Th is idea only gradually took hold in Liszt’s own writings. In his 1889 and 
1890 essays on the tasks of criminal policy, he wrote that the distinction between 
dishonoring and regular punishments was crucial to the German system of crimi-
nal justice.44 Six years later, however, he argued to the contrary that judges should 
be careful about passing judgments on an off ender’s morality or the degree to 
which a crime should be viewed as morally reprehensible.

By this time, he considered it wrong to replace a purely legal judgment with 
both moral and “aesthetic” ones, arguing that it was a mistake to use the supposedly 
honorable or dishonorable disposition of the off ender in determining the severity 
of a punishment: “Th e times in which honor and right were closely related concepts 
are long gone.”45 One of Liszt’s suggestions was to replace the notion of the “dis-
honorable” disposition with an “anti-social” disposition, because he believed that 
“anti-social” did not imply a judgment about a person’s intrinsic moral character 
but only conveyed a judgment about the risks that person posed to society.

Proponents of the “classic” view frequently accused the modern school of 
propagating a form of Gesinnungsstrafrecht by focusing on an off ender’s character 
and the protection of society.46 Th ey worried, for instance, that the “modern” 
position led to people being punished without having actually committed a 
crime. In the end, however, both arguments placed weight on the character of 
the off ender. Yet, it was mostly “classic” school adherents who combined this with 
the idea that certain crimes testifi ed to a morally reprehensible disposition, which 
they used, in turn, to justify harsher punishments.47 For the same reason, those of 
the classic school were more supportive of existing regulations in the Reich Penal 
Code, while the moderns pushed more for its reform. Erik Wolf, a twentieth-cen-
tury philosopher of law, depicted the diff erence between the two schools as the 
diff erence between Berlin—the seat of legislative power—and Leipzig—where 
the imperial court of justice resided. Liszt was a professor at the University of Ber-
lin and Binding was a professor in Leipzig. According to Wolf, the confl ict was 
between the joy of persistence (beharrungsfreude) that characterized the power of 
jurisdiction (Leipzig) and the pleasure in progress (fortschrittslust) that character-
ized the power of legislation (Berlin).48

Academic Literature on High Treason

Th e distinction between positive law and morality was arguably the dominant 
mode of justifying harsher punishments for “serious” criminals and lighter pun-
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ishments for political off enders, but this proved to be much more diffi  cult in 
practice than in theory. It was not always easy for jurists to determine where the 
line between a political and a dishonorable crime should be drawn. Th e regu-
lations in the Reich Penal Code did not help much in answering this question 
since the code stated that the special category of off enses listed as high treason 
(Hochverrath) could be punished in various ways. Only one act of high treason—
assassination of the head of state—prescribed a single possible sentence: the death 
penalty.49 For all other forms of high treason, the law stipulated that off enders 
were either to be punished with a stay in the penitentiary, or, if there were special 
circumstances, in fortress confi nement. Th e penal code did not provide for the 
possibility of depriving these off enders of their civil privileges. Given this fact, 
one might argue that high treason was not dishonoring by defi nition.50

However, this was problematized by the defi nition the code provided for 
extenuating circumstances, with §20 being most crucial in this matter: “where 
the law off ers the choice between the penitentiary and open custody, the peni-
tentiary may only be chosen when it is clear that the punishable act arose out of 
a dishonorable disposition.”51 Th is article exacerbated the dishonoring nature of 
the penitentiary sentence. In chapter 2, I discussed the problematic defi nition of 
the penitentiary sentence and its relation to the notion of honor; it was problem-
atic because the penitentiary sentence made ex-off enders ineligible to hold public 
offi  ce or to join the army or marines. In reality, the penitentiary sentence still had 
an element of disenfranchisement to it. But this article made it even more prob-
lematic. During debate on the law in the Reichstag, many members argued that 
fortress confi nement should be the standard punishment for political off enders, 
implying that political off enders generally acted out of an honorable disposition 
and that they should thus only be sentenced to the penitentiary in exceptional 
cases.52 Yet, despite the refl ections on this notion in academic literature, lawyers 
had few formal legal prescriptions for deciding what was “dishonorable.”53

In a 1921 book devoted to the topic of the “dishonorable disposition,” law 
student Eduard Guckenheimer, who was trained in Liszt’s “modern” school and 
supervised by Liszt’s protégé Moritz Liepmann, addressed the lack of a satisfac-
tory defi nition of a dishonorable disposition. Neither the law nor jurisprudence 
had provided one. He also pointed out that members of the Reichstag, while dis-
cussing the Reich Penal Code, had in fact actively supported leaving the notion 
undefi ned. Infl uential Reichstag member Eduard Lasker, for instance, justifi ed 
this by arguing that judges were not supposed to base their decisions on some 
kind of template but should proceed on a case-by-case basis, trusting their intu-
ition about what motivated the act.54

Th e only consensus about the defi nition of dishonorable disposition found in 
the legal literature was that the notion of honor was explicitly to be understood 
not as a form of estate honor but as a truly ethical notion.55 Given the charged 
nature of these decisions, trial by jury was often prescribed for off enses that could 
lead to these harsh punishments. In such cases, a group of the defendant’s peers 
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could assess his motives and character and secure a fair sentence.56 But these 
jurors, too, essentially had to trust their moral instincts in making such decisions. 
Th is meant that it was truly up to judges and juries to determine which crimes 
suggested a dishonorable disposition. In some cases, this meant that they had the 
power to really determine the distinction between “politics” and “crime.”

“Insidious Attacks” and “Catchphrases about Class Struggle”

Th e question of how the system should handle political crimes became especially 
relevant in the political struggle during the fi rst two decades of the German 
Empire. Amid a protracted economic recession that began in 1873, when author-
ities grew more concerned about the expansion of Social Democracy, Chancellor 
Bismarck launched a campaign to severely suppress the actions of its adherents. 
Th is suppression manifested itself in several important measures: the creation 
of the “political police” in 1873 and, after two failed assassination attempts on 
Chancellor Bismarck, the introduction of the Anti-Socialist Laws of 1878. Th e 
Anti-Socialist Laws remained in force for twelve years, an era of intense polit-
ical persecution and the state’s struggle against Social Democrats. During this 
time, the concept of what constituted a “political crime” was also seriously ques-
tioned. Importantly, though, despite the strict policies of oppression targeted at 
Social Democracy, the Anti-Socialist Laws by and large continued the policy of 
“mildly” punishing political off enders: the possibility of disenfranchisement was 
not included in these measures. Only after the Anti-Socialist Laws were repealed 
in 1890 did the German authorities try more actively to get Social Democrats 
convicted as “common criminals.”

Th e fi rst high treason trial against Wilhelm Liebknecht and August Bebel 
in 1872 was clearly conducted on the assumption that they were to be treated 
“mildly” as political off enders. In 1872, they were put on trial for founding the 
Socialist Party, and the principle of privileged punishments for political off enders 
was applied without reservation. Th e judges never truly considered the idea that 
Liebknecht and Bebel should be disenfranchised, nor did the public prosecutor 
seek this punishment.57 Even though they were the most prominent victims of 
Bismarck’s politics targeting Social Democrats in the early years of the German 
Empire, the judiciary treated them according to the consensus among legal schol-
ars. Liebknecht and Bebel were thus sentenced to open custody for high treason 
and were detained in the Hubertusburg fortress for two years. It turned out to 
be quite signifi cant for the two that they were not sent to the penitentiary, nor 
deprived of their civil privileges. Th ey did not lose their eligibility to be repre-
sentatives in any of the German houses of parliament, and they were thus able to 
remain members of the Saxon Landtag and the Reichstag, respectively, after they 
had served their time.
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Even as the persecution of Social Democrats grew more intense when the 
“political police” force was founded and the Anti-Socialist Laws of 1878 were 
introduced, general ideas about the punishment of political crimes did not seem 
to change that signifi cantly.58 For example, no off ense in the Anti-Socialist Laws 
was punishable with a penitentiary sentence or with the deprivation of civil priv-
ileges: membership in an outlawed socialist organization could be punished with 
a stay in a “regular” prison of up to three months (§17), while the distribution of 
illegal pamphlets could lead to a sentence of up to six months of imprisonment 
(§19).59 In fact, legal commentators commonly evaluated the nature of punish-
ments in the Anti-Socialist Laws in diff erent terms than the punishments in the 
actual Reich Penal Code. Th e Anti-Socialist Laws were often described as “police 
measures,” whereas punishments from the actual penal code were termed “crim-
inal punishments.”60 Th e state could thus argue that the policy against Social 
Democrats was justifi ed because the “mild” sentences were proportional to the 
political nature of their off enses.

Because political off enders enjoyed privileged treatment in accordance with 
contemporary discourse on penal law, they initially seemed willing to accept 
their punishment without much consternation. Th is explains why Wilhelm Lieb-
knecht and other leaders of the Social Democratic movement chose law-abiding 
tactics in the early years of the Anti-Socialist Laws; hoping this would lead to a 
more lenient execution of the law, they thought it reasonable that people who 
violated the laws should be punished in accordance with them.61 However, Lieb-
knecht did not foresee the severity with which the Anti-Socialist Laws would be 
implemented, including the suppression of the main socialist media outlets, the 
dissolution of socialist unions, and the imposition of the Lesser State of Siege. 
After the emperor proclaimed a period of “mild practice” for the Anti-Socialist 
Laws in 1881, compliance again seemed a reasonable tactic for the Social Demo-
crats. Th is ended in 1886, though, when the laws were more rigorously enforced 
once again.62

Despite the “mild” punishments in the Anti-Socialist Laws, however, the 
judges and public prosecutors still had the important power to determine who 
was considered a “political” off ender and who had committed a “dishonorable” 
crime. Th ey had this authority especially in their judgments about high treason. 
After the introduction of the Code of Criminal Procedure in 1877, cases of high 
treason came under the jurisdiction of the highest court of the German Empire 
(the Reichsgericht), so the judges of this court were responsible for distinguish-
ing whether high treason was committed out of “political” motives, or, rather, 
“criminal” ones.63 Th e importance of this power became clear in high treason 
trials following the introduction of the Anti-Socialist Laws. Th ese trials showed 
that defendants could be categorially denied the privilege of being treated as 
“political” off enders, and this was pertinent to the publicly accepted defi nition of 
“dishonorable disposition.”

This open access edition has been made available under a CC BY-NC-ND 4.0 license thanks to the  
support of the German Historical Institute Washington. https://doi.org/10.3167/9781800739581. Not for resale.



96   |   Citizens into Dishonored Felons

In 1881, the Reichsgericht tried a group of people from Frankfurt and Berlin 
who had allegedly formed a secret society to plan attacks on police offi  cers who 
were actively persecuting anarchists. Th e group from Frankfurt, which received 
the most media attention, was led by a shoemaker named Joseph Breuder; another 
prominent member was the Belgian intellectual Victor Dave. Th e public prose-
cutor offi  cially charged the organization with conspiring to violently attack the 
state in several diff erent ways, including plotting to attack the notorious Frank-
furt police offi  cer Ludwig Rumpf (the man popularly described as the “anarchist 
eater”) with acid.64 It was Rumpf, in fact, who had been responsible for their 
arrest. He had people infi ltrate the group and had key witnesses who could testify 
that the group had been plotting against the authorities. Th e accused had also 
been in possession of material that supported anarchistic ideals, which was used as 
evidence in the case. Th e most important documents were copies of the magazine 
Freiheit and other works by the prominent anarchist Johann Most, which whole-
heartedly promoted the propaganda of the deed. Furthermore, the state prosecu-
tor also argued that the group was organized along the lines that David Most had 
outlined in his pamphlets.65 All of the defendants pleaded not guilty, contending 
that their organization had diff erent aims than those they were accused of pursu-
ing. However, the judge considered it proven beyond doubt that the organization 
wanted to “destroy the social order.”

Figure 3.4. Th e trial of high treason against Joseph Breuder and accomplices before the 
supreme court in Leipzig in 1881. Fritz Waibler, “Der Socialisten-Hochverrathsproceß 
vor dem Reichsgericht in Leipzig,” Illustrirte Zeitung, 29 October 1881.
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Besides the question of guilt, the question of whether the off enders should be 
disenfranchised played a crucial role in the trial. In the end, although some of 
them were acquitted due to lack of evidence, most of them were sentenced to time 
in the penitentiary and deprived of their civil privileges. Th e public prosecutor 
had argued that the criminals had been motivated by ideas so morally reprehensi-
ble that the judiciary needed to highlight the off ense’s dishonorable nature—that 
it was not an “honorable” political off ense. When exercising violence against the 
state constituted an integral part of off enders’ political philosophy, the disposi-
tion of those acting upon it could no longer be deemed honorable, he had said. 
Th e distinction between violent action and mere attempts to practice political 
ideas was crucial for determining whether off enders had acted honorably.66 Karl 
Braun, a state attorney from Leipzig who provided a detailed commentary on the 
case in the newly established journal Das Tribunal, maintained that the convicts’ 
sentences, including the penitentiary and disenfranchisement, were not contro-
versial but regarded as the just deserts for their crime.67

Did this constitute a break with the philosophical consensus about political 
off enders? It is possible to argue that it did. However, the judges and the prosecu-
tor wanted to ensure that this verdict would not be understood in this way. Th us, 
they did everything in their power to argue that the accused had not been trying 
to translate political convictions into practice, but were simply low-life criminals 
motivated by their “dishonorable dispositions.” Th e prosecutor’s own account of 
the case shows how he actively sought to depict this group as a criminal orga-
nization, drawing on popular descriptions of the criminal underworld and the 
discursive resources provided by the criminal sciences. He used notions like rogue 
deeds (Schurkenstreichen) and insidiousness (Heimtücke) and contrasted them 
with the “German virtues” of manliness and courageousness:

in a sense, this insidious assault, this lying in wait in the dark to attack an unsuspecting 
person taking a walk, is much more dishonorable and reprehensible than the use of 
means of violence in an uprising, in struggles at the barricades, in the honest face-to-
face fi ght.68

In other words, the prosecutor made sure to say that overt, public political oppo-
sition was not dishonoring, but that the actions planned by the anarchists should 
not be confused with political action. Th e defi nitive attribute for the prosecutor 
was the distinction between public and secretive action: secrecy was the key fea-
ture that allowed him to associate the anarchists with “common” criminal orga-
nizations. Secrecy combined with the aim to subvert the state order was indeed 
a common trope in criminological treatises of the time that depicted criminal 
organizations as a “counterworld” (Gegenwelt) within society.69

Th e authorities’ suspicion that the group was a criminal organization and not 
a legitimate political organization was bolstered by the notion that political ide-
ologies could be used as a cover-up for “normal” crime. Public prosecutor Gustav 
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Otto articulated this belief in his popular book Berlin’s Criminal World of 1886. 
Criminal organizations that were determined to subvert the order of society, he 
argued, occasionally embellished their “insidious” attacks on society with catch-
phrases about class struggle:

what used to be a simple struggle for one’s own existence only need be deemed a good 
thing, a justifi ed war against capital, and use other nice catchphrases to be brought 
into good form and the monsters like Stellmacher and Kammerer are ready-made.70

Hermann Stellmacher and Anton Kammerer were Viennese men who shot a 
police offi  cer in 1884. Th e media typically interpreted attacks on police offi  cers 
as anarchistic because police offi  cers were responsible for keeping an eye on 
anarchist and socialist organizations. What Otto observed in this passage was 
what he believed to be the thin line between ideological action and common 
criminality; his greatest worry was that “common” criminals would cunningly 
make use of this slippery slope. In other words, Otto believed that many “com-
mon” criminals pretended to be ideologically inspired champions of good causes 
when they were in fact acting out of selfi sh motivations. Th is thought had clearly 
inspired the judges and prosecutors in the trial against Breuder and his Frankfurt 
group.

For precisely the same reason, prominent Socialist Party members were mostly 
supportive of these verdicts against anarchist off enders. Many of them actively 
tried to distance themselves from anarchists and the so-called propaganda of 
the deed by deploying similar tropes of the “criminal” and dishonorable nature 
of anarchism.71 Wilhelm Liebknecht, for instance, used such arguments in his 
speech at the 1887 convention of Social Democrats in St. Gallen, incorporating 
words that recall Otto’s descriptions in Berlin’s Criminal World:

People who commit robbery, homicides and arson are common criminals, even when 
they justify their crime under the guise of anarchism. Th e fact that common criminals 
tout themselves as bearers of higher ideas is nothing new.72

Although Liebknecht did not group people who supported the propaganda of 
the deed together with “common criminals” who masked their deeds behind 
a political ideal, he did point out the slippery slope of the propaganda of the 
deed. He also used other notions, like “phrase revolutionaries” (Phrasenrevolu-
tionären)—that is, revolutionaries in word only—on some occasions to attack the 
hypocritical nature of such groups.73 It is thus signifi cant that many prominent 
members of the Socialist Party approved of the verdict against Breuder and Dave, 
reinforcing the image of anarchists as “common criminals.”

Otto’s description of common criminals using political phrases as a cover-up 
underscores another key attribute of the so-called dishonorable disposition: self-
ishness. Th is category, in fact, played a dominant role in the verdict against Victor 
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Dave. Because of Dave’s rather exceptional status in this trial, the public prosecu-
tor had a more diffi  cult time justifying sentencing him to the penitentiary. Dave’s 
lawyers explicitly argued that it was unjust for him to be sent to the penitentiary 
because they believed that this would have a much more detrimental eff ect on 
him than on the other members of this organization due to his being a more edu-
cated person. Th e state prosecutor, however, used Dave’s Belgian citizenship to 
accuse him of a specifi c kind of egoistic opportunism. Dave, he argued, belonged 
to a group of people who traveled to other countries to mobilize working-class 
people but returned to the safety of their home countries once they were prose-
cuted, while the actual protesters were punished for their actions.74 Th e kind of 
egoism and opportunism that this behavior refl ected, the prosecutor claimed, was 
all the more reason to view Dave as having been motivated by his dishonorable 
disposition.75 Th us, while his lawyers tried to emphasize Dave’s intellectual char-
acter—implying that he was not a man of action but of “spirit”—the judge had 
a diff erent opinion and declared that Dave was not just an “idealistic fanatic” but 
truly a man capable of “dishonorable” action.76

Indeed, the contrast between acting selfi shly or idealistically became a promi-
nent part of the distinction between political off enses and “dishonoring” crimes. 
As the prominent Swiss legal scholar Carl Stooß argued in his 1892 textbook on 
criminal justice: “Th e person convicted of high treason who acts selfl essly in the 
name of ideals may not be punished as a common criminal.”77 Guckenheimer 
also drew on this distinction when he later argued that the one juridical notion 
that defi ned the dishonorable disposition was egoism.78 In fact, Guckenheimer 
argued that the judges in the trial against Breuder and his group believed that 
many of the defendants had indeed been motivated by personal profi t, which 
made them even more “dishonorable.”79

Th e trial against Breuder and his group became notorious in many ways. Th e 
controversial methods Rumpf had used to get the members of the organization 
arrested were widely criticized and denounced, even by more conservative com-
mentators. Th e use of agents provocateurs, in particular, was regarded as being 
unworthy of the dignity of the state.80 Many saw Rumpf ’s assassination four 
years later as an act of revenge for the whole debacle.81 But the trial was extremely 
signifi cant in determining how “dishonorable disposition” was defi ned in the 
jurisprudence of the German Empire because it marked the fi rst time that the 
Reichsgericht had used its discretionary powers to defi ne the extent of political 
crime. Consequently, the verdict created a precedent for treating anarchism and 
the propaganda of the deed as a form of common, dishonorable criminality 
rather than political action. Th is judicial precedent, together with the assassina-
tion of Rumpf, contributed to the state’s growing persecution of anarchists and 
to them being portrayed more starkly as true “criminal” enemies of the state. Th e 
Reichsgericht itself drew on the precedent again in another high-profi le high 
treason trial it heard in 1886.82
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Th e Lawyer and the Anarchist

In the end, the mere suspicion of anarchism was enough to prompt many pros-
ecutors to treat the accused as people with “dishonorable dispositions.” All in 
all, however, surprisingly few cases of high treason were brought before the 
Reichsgericht in the German Empire.83 Yet, the judicial consensus about the 
“dishonorable” nature of anarchism also infl uenced the process of legislation, for 
instance, the law on explosives that was introduced in 1884, which was clearly 
inspired by the fear of anarchist attacks. In contrast to the Anti-Socialist Laws, 
this law included dishonoring sentences like the penitentiary, disenfranchise-
ment, and the death penalty.84 Prominent champions of the anarchist cause, 
like Sepp Oerter in 1893, were sent to the penitentiary after being accused of 
violating the new law.85

Th is prompted controversy about whether the attribution of the term “anar-
chist” was justifi ed. Sometimes, two people were put on trial for a similar off ense, 
but one was considered an anarchist and the other was not. Th is happened, for 
instance, in 1907 and 1908, when the Reichsgericht in Leipzig heard two other 
prominent trials for high treason. Th e context of these trials was that left-wing 
commentators increasingly criticized what they saw as the “militarization” of 
German society. Leftists and Social Democratic politicians often wrote about the 
maltreatment and physical abuse suff ered by low-ranking soldiers at the hands of 
their commanding offi  cers, and they frequently combined their criticisms with a 
call for general disarmament, arguing that the army was one of the most perni-
cious elements of modern society.86

A prominent fi gure in this opposition was the young defense attorney Karl 
Liebknecht, the son of Wilhelm Liebknecht, who published many articles on the 
topic for the magazine Die junge Garde. In an article from 22 September 1906, 
titled “Goodbye Recruits,” Liebknecht had argued, for instance, that conscrip-
tion should be seen as a form of modern slavery. In light of the assault on soldiers 
and the roughness of the barracks, enlisted proletarians would soon come to view 
their former lives in poverty as a “symbol of freedom,” he held.87

Government offi  cials and conservative politicians had become concerned 
about the “hostile agitation against the army,” which they felt gravely threatened 
the stability of the army and society. Th ey were particularly worried about the 
infl uence this kind of agitation might have on adolescents ready for conscription. 
In 1897, for instance, Prussian War Minister Heinrich von Goßler argued in the 
Kreuzzeitung that Social Democrats had contributed to the coarsening of man-
ners among the German youth, with statistics revealing a remarkable percentage 
of conscripted soldiers with criminal records.88 He claimed that these youngsters 
were inspired by anti-military rhetoric and undermined army discipline. More-
over, the number was increasing, and he unambiguously blamed Social Demo-
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cratic political ideas for this—an accusation that August Bebel fi ercely rebuked 
in the Reichstag.89 Nonetheless, heeresfeindliche agitation (hostile agitation against 
the army) concerned many people, and even prominent criminal experts wrote 
about its dangers.90

Th e defendant in one case was a resident of Kiel named Rudolf Oestreich, the 
editor of the anarchist journal Freier Arbeiter, who was charged with high treason 
for publishing an article titled “Anarchism and Antimilitarism.” Th e article dealt 
with the International Anarchist Congress organized in Amsterdam in 1907, 
where the international politics of anti-militarism had been discussed. Th e charge 
against Oestreich was allegedly based on one specifi c sentence from the article 
stating that his group believed that there were men among their ranks who were 
prepared to put these decisions into action and thus “to get rid of one of the worst 
institutions of today’s social order.”91

Th e defendant in the other case was Karl Liebknecht himself, who published 
his treatise Militarism and Anti-Militarism, which brought together all his views 
on the detrimental eff ects of German militarism. He was charged with high 
treason and brought before the Reichsgericht in 1907. Justus Olshausen, a high-
profi le lawyer whose interpretation of the Reich Penal Code was seen as author-
itative, was assigned as the prosecutor.92 Olshausen saw Liebknecht’s treatise as a 
piece of “anarchistic writing,” so he was eager to argue that Liebknecht’s publica-
tion of this essay clearly expressed his dishonorable disposition. In his introduc-
tory remarks, Olshausen stated:

I have no problem saying that the acts of the accused are without honor, because he, 
a grown man, a jurist who himself wore a uniform and is still a member of the mil-
itary, should not have agitated against the military in this way. . . . Th e spitefulness 
of the accused’s agitation and the dangerousness of his action make the matter all the 
graver.93

Th e judge, Ludwig Treplin, however, explicitly stated the opposite opinion in his 
verdict, arguing that Liebknecht had no doubt acted out of nothing more than 
his political conviction. He therefore sentenced Liebknecht to two years in open 
custody.94

For Liebknecht personally, this verdict was of great signifi cance. When some 
of his fellow lawyers tried to get him banned from practicing law by bringing 
him before the honor court for lawyers, Liebknecht defended himself by argu-
ing that he was sentenced to open custody, which meant that the judge had 
offi  cially decided that he had acted out of an honorable disposition. “Th e only 
important thing here is the moral appraisal,” he noted in his defense, which 
demonstrated his acceptance of the distinction between law and morality.95 In 
fact, he used it to justify his categorization as a political off ender, not a dishon-
orable criminal.
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Th e trial against Oestreich, however, ended diff erently. Th e judge and jury 
considered Oestreich’s article evidence of his anarchistic ideology and believed 
that his writing represented a serious threat to the army. He was thus found guilty 
of conspiracy to commit high treason. Th e prosecutor was clear in his assessment 
of Oestreich’s dishonorable disposition: “When somebody negates the existence 
of the legal order as such, then he cannot be considered honorable within this 
legal order.”96 He had demanded that Oestreich be sent to the penitentiary for 
two years, but the court president, Karl von Bülow, went above and beyond and 
sentenced Oestreich to four years in the penitentiary and deprived him of his civil 
privileges for another four years.97

After he was released from the penitentiary, Oestreich said that the judges and 
prosecutor clearly acted out of bias:

As far as my disposition goes, there was no doubt as to its baseness, [because the 
common wisdom is that] whoever brings the dear German fatherland in danger acts 
without honor and he must be sent to the penitentiary.98

Although there were hostilities between Social Democrats and anarchists, many 
Social Democratic politicians were critical of the verdict against Oestreich in light 
of the patently obvious similarities between the Liebknecht and Oestreich trials. 
Arnold Stadthagen, a Social Democratic Reichstag member, vehemently opposed 
the verdict in a Reichstag session in 1908. He even noted how an expert witness 
had stated under oath that the Freier Arbeiter was not a magazine that actively 
professed the propaganda of the deed. But what outraged Stadthagen most was 
the sentence. Stadthagen believed that Oestreich had clearly acted unselfi shly, so 
the penitentiary sentence and deprivation of civil privileges was nothing more 
than Gesinnungsstrafrecht: “He is only deemed dishonorable because he has a 
diff erent political conviction,” he cynically remarked.99

Stadthagen’s argument and his use of the penal code to support it underscore 
his adherence to the general consensus that political off enders should be treated 
with privilege. But commentators gradually became convinced that members of 
the German Empire’s judiciary were systematically refusing to accept this consen-
sus in their judgments. Liebknecht himself was one of these commentators. He 
argued that this verdict against Oestreich would have long-term negative eff ects 
on the judiciary. In fact, he predicted in response to the verdict that “the value of 
judicially recognized honor will sink for all independent-minded citizens because 
of such verdicts.”100 To be sure, the judiciary had the power to defi ne the line 
between political and common crime, and this happened at fi rst with little criti-
cism, but gradually, when these cases were compared with others, it became more 
problematic. However, the pertinent question for commentators was whether 
judges misused this power for political ends. When it appeared that they did, a 
heightened sense of them being biased against people from lower classes and with 
other political ideas reinforced this criticism.
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After the Anti-Socialist Laws: Criminalizing Political Opposition

Disenfranchisement sentences were not supposed to provoke major controver-
sies. After all, the punishment was understood by its very nature as “apoliti-
cal,” so sentences had to be based on a common understanding of who was a 
“common criminal” (gemeiner Verbrecher). An assumption that often underlay 
this philosophy was that upstanding members of society had by defi nition such 
an understanding. Even so, controversies about these sentences arose, not least 
because it was sometimes very diffi  cult to determine what constituted a political 
crime, aside from the fairly clear-cut matter of high treason. In general, there 
were three ways the “dishonorable disposition” notion generated political contro-
versy: 1) when it was used to depoliticize certain aff airs, 2) when using it created 
certain new privileges, and 3) when the government tried to impose penitentiary 
confi nement and disenfranchisement for acts that had never prompted such 
sentences before.

Political crime and the treatment of political off enders—particularly socialists—
grew more signifi cant in the 1890s after the Anti-Socialist Laws had been 
repealed. In this period, the German authorities were becoming increasingly anx-
ious about all kinds of people that they believed wished to subvert the state order, 
and they no longer had the punitive instrument of the Anti-Socialist Laws at 
their disposal. Furthermore, there was a series of terrorist attacks across Europe, 
the labor movement was growing more popular, the SPD won many Reichstag 
seats in the 1890 elections, and a national strike seemed ever more likely. In this 
context, all three grounds for controversy emerged.

Punishing Political Agents as Common Criminals

As I argued in chapter 1, disenfranchisement was intended to be both inclusive 
and universal, meaning that all citizens could be so punished if (and only if ) they 
were found guilty of crimes that exhibited a “dishonorable disposition.” Unfor-
tunately, the offi  cial statistics did not register the professions of those sentenced 
with disenfranchisement until 1911, so it is impossible to know how many 
upper-class people were deprived of their privileges. Nevertheless, the numbers 
from 1911 show that all kinds of people were so sentenced: working-class men 
and women as well as bourgeois businessmen and civil servants.101 Although few 
were diplomats and higher civil servants, such people could, in principle, be sub-
jected to this punishment too.

For instance, in one of the major political confl icts in the early years of the 
German Empire—between Chancellor Bismarck and the German consul in Paris, 
Harry von Arnim—a high-ranking politician was threatened with disenfran-
chisement, which would have made him a “dishonored” felon. After the Franco-
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Prussian War and the fall of the Paris Commune, Arnim became a prominent 
adversary of Chancellor Bismarck. When Arnim supported France becoming a 
republic, in contrast to Bismarck, who favored a monarchy, their rivalry intensi-
fi ed.102 Meanwhile, Arnim had started a public campaign against Bismarck’s pol-
icies, attempting to publicize information from diplomatic documents. Bismarck 
ordered Arnim to stand trial for stealing offi  cial state documents. Although Arnim 
was convicted, his crime was not deemed to have resulted from a dishonorable 
disposition.103 His lawyers, the prominent scholars Emil Wahlberg and Franz von 
Holtzendorff , convinced the jury that Arnim had not suppressed and stolen any 
material from the embassy, which would have been a “dishonorable” crime.104 
Arnim was, nonetheless, sentenced to time in regular prison for a breach of trust 
in his position at a foreign embassy. Th ree years later, however, after he had fl ed 
to Switzerland and published the anonymous treatise Pro Nihilo! containing state 
secrets, he was sentenced to the penitentiary and deprived of his civil privileges 
for the act of high treason.105

In a commentary on the case, an anonymous professor of law argued that 
Arnim’s actions refl ected his base character—he had acted deceitfully. Conse-
quently, the professor believed that Arnim deserved disenfranchisement as he had 
to be seen as a “common criminal” (gemeiner Verbrecher); his status as a nobleman 
and higher civil servant was irrelevant.106 Certainly, stifl ing political opposition 
was one of Bismarck’s main motives for instigating these trials. But Bismarck 
and his supporters cunningly made use of legal categories to “depoliticize” the 
confl ict. By charging Arnim with crimes that testifi ed to a dishonorable disposi-
tion, they could persuasively argue that he had violated the norms of acceptable 
political behavior. Arnim’s case demonstrates that one could instrumentalize the 
“dishonorable” quality of certain off enses to depoliticize a particular aff air. Th is 
was only possible because of the penal code’s distinction between “dishonoring” 
and “non-dishonoring” crimes.

Such depoliticization was most successful in cases of perjury. When political 
defendants were charged with perjury, they came to be cast as “common crimi-
nals.” Th is could completely change the outcome of a trial, prompting critics to 
very frequently argue that perjury trials were used for political ends.107 Trying 
people for perjury was thus one of the most prominent ways of stigmatizing 
political off enders as criminals; even perjury charges could discredit a political 
opponent.108 Something like this happened to socialist Reichstag member Karl 
Ibsen in 1880 when he tried to protect a party-affi  liated book printer accused 
of distributing Bebel’s book Woman and Socialism. Ibsen was sentenced to three 
years in the penitentiary and deprived of his civil privileges for fi ve years.109 Th e 
judges, enraging members of the Socialist Party, did not accept Ibsen’s attempt to 
protect another man from being convicted as an excuse.

Th e government increasingly used this tactic after the socialist laws were 
repealed in 1890. Critics of socialism more generally started depicting socialist 
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parties as criminal organizations by arguing that they tended to disrespect the 
oath and encouraged their members to commit perjury. Th is strategy aimed to 
delegitimize them as “political” parties. In fact, many criminologists sought a 
connection between political ideology and crime. Th ey analyzed cases of perjury 
to support the idea that socialist ideology justifi ed “regular” crimes like perjury, as 
evident in socialists’ attacks on religiosity. An example of this theory can be found 
in Wilhelm Starke’s infl uential statistical study of the development of crime pat-
terns in Prussia from 1854 to 1878. In the book, Starke identifi ed the spread of 
socialist ideas as a cause of rising crime because socialist ideas “have disturbed the 
moral and religious convictions that hold society together, mock veneration and 
piety, confuse the legal sense of the masses and destroy the respect of the law.”110 
In his mind, the growing number of perjury convictions was a strong indicator 
of the spread of socialism as its godlessness led people to disrespect the sacred 
oath.111 While jurists insisted on a strong distinction between political opposition 
and criminal activity, perjury crimes led to political ideas and morally reprehen-
sible behavior becoming closely associated.

Several scholars and commentators pointed out this association between 
Social Democrats and perjury. For example, prominent member of the Social 
Democratic Party of Germany (SPD) Karl Frohme, in his study of the political 
police of the German Empire, dedicated an entire part of the study to elucidating 
how the police campaign against Social Democrats deployed perjury.112 Frohme 
noted that conservatives and liberals had even started referring to the SPD as the 
“perjury party,” quoting people like the former editor of the infl uential magazine 
Die Grenzboten Hans Blum as evidence. Blum had argued that Social Democrats 
actively supported the use of perjury if it was in the party’s best interest:

Th is mark of shame of the party is the result of their conscienceless rejection of all 
divine and human discipline and order. Godlessness and lawlessness meet in the soul 
of the perjurer and lead him to both earthly and eternal punishment and damnation.113

Th e Hamburg prosecutor Anton Romen became another prominent fi gure in 
the campaign to portray the SPD as a “perjury party” with the publication of his 
Perjury and Social Democracy in 1892.114

Social Democrats grew increasingly worried about this political use of perjury 
(occasionally called a Meineidshetze), which had eff ects both inside and out-
side the courtroom. Frohme had no doubt that the political police strategically 
prosecuted Social Democrats for perjury. He argued that police witnesses sys-
tematically distorted the truth in trials against Social Democrats, in which jury 
members were always hostile to the Social Democratic political ideology, and 
that the “perjury party” propaganda had two important eff ects. First, it caused 
judges and public prosecutors to prejudge the testimonies of Social Democrats as 
unreliable and dishonest. When there were confl icting accounts in a trial, judges 
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thus usually decided that civil servants spoke the truth and that the other party 
must necessarily have committed perjury. Th is made it easy to convict Social 
Democrats of perjury. Second, the judiciary used the oath as a means of extortion 
to deter Social Democrats from giving testimony.115 Th e abovementioned public 
prosecutor Romen in Hamburg frequently used both of these strategies, Frohme 
maintained.116

Th e perjury cases against Social Democrats generated a great deal of public 
concern and debate.117 One of the causes célèbres that upset Social Democratic 
politicians was a trial against the president of the socialist workers’ union in 
Dortmund, Ludwig Schröder.118 Th e case was complicated, having begun when 
libel charges were brought against a journalist who had accused a police offi  cer 
of beating Schröder to the ground after Schröder had allegedly refused to obey 
his request to remove himself from a meeting of the Christian miners’ union in 
Bochum. In the ensuing trial, the police offi  cer testifi ed under oath that he had 
never hit Schröder and was ultimately acquitted. Th e journalist was found guilty 
of libel, which led the state prosecutor to charge Schröder and seven other wit-
nesses who had claimed that the police offi  cer had hit Schröder with perjury.119 
Th is trial, known as the Essen perjury trial, became notorious.

When Schröder and the other witnesses were accused, national media outlets 
immediately portrayed the trial as a political one in the authorities’ struggle 
against Social Democrats.120 Victor Niemeyer, the state prosecutor on this case, 
however, actively tried to reframe the nature of the trial: in his statement before 
the court, he reminded the jury of the “criminal” nature of perjury, emphasizing 
that the case against Schröder should be seen as a “simple” perjury trial and noth-
ing more.121 In other words, Niemeyer strategically used the distinction between 
“common criminality” and political opposition to deny the defendants the possi-
bility of being treated as “political” off enders.

Furthermore, to support the idea that Schröder had committed perjury, the 
prosecution actively contrasted the immorality of the socialist workers’ union 
with the piety of the Christian miners’ union. Niemeyer emphasized the Chris-
tian mine workers’ great respect for religion and the sacredness of the oath, in 
contrast to which socialist workers despised religion and did blasphemous things 
like comparing the conviction of a fellow worker with the suff ering of Christ. 
Moreover, Niemeyer added that the local magazine of the Socialist Union had 
actually defended committing perjury to save fellow mine workers from being 
sentenced.122 He therefore ultimately tried to make the charge of perjury plausi-
ble simply by associating the accused with socialist ideology. Schröder was found 
guilty of perjury, sentenced to three-and-a-half years in the penitentiary, and 
deprived of his civil privileges for fi ve years. In response to this verdict, the SPD 
put Schröder up for election to the Reichstag, but the petition was rejected as 
he had been deprived of his civil privileges.123 Th e verdict against Schröder was 
only revised in 1911 after investigations proved that the police offi  cer had been 

This open access edition has been made available under a CC BY-NC-ND 4.0 license thanks to the  
support of the German Historical Institute Washington. https://doi.org/10.3167/9781800739581. Not for resale.



Political Off enders vs. Common Criminals   |   107

lying.124 In the legal constellation of the German Empire, it was unclear if trade 
unions were considered “political” organizations, but what is clear is that verdicts 
like that against Schröder played an important role in state prosecutors’ attempts 
to deny political consideration to union members.125

Along with union members, many politicians were charged with perjury, too, 
and not only members of the SPD. Against the background of the legal author-
ities’ struggle to have Social Democrats convicted of criminal behavior, accusing 
political opponents of perjury became a common strategy for discrediting them 
as it seemed a proven method of turning political disagreements into questions 
of moral character. Th e leader of the Christian Social Party, Adolf Stöcker, was 

Figure 3.5. Mockery of judges considering membership of the Social Democratic Party as 
an aggravating circumstance. A lawyer pleads: “Even if the crime of robbery and murder, 
which my client carried out, may be so despicable, I still plead for mitigating circum-
stances – the accused is namely not a Social Democrat.” Hans Gabriel Jentzsch, Wahre 
Jacob, Aug. 1, 1899. Courtesy Klassik Stiftung Weimar.
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repeatedly accused of perjury by his political opponents, and Hans Leuss, a mem-
ber of the notoriously antisemitic German Social Reform Party, was convicted of 
perjury and sentenced to the penitentiary.126 In both cases, political opponents 
played an important role in the persecution of these politicians as “perjured 
criminals.”

A similar mix of political opposition and criminal prosecution seems to have 
taken place in the infamous Eulenburg aff air in 1908, when prosecutors charged 
the confi dant of the German emperor Prince Philipp of Eulenburg with per-
jury for denying having had sexual relations with multiple men. In newspa-
pers and magazines, however, people actively associated this persecution with 
Eulenburg’s attempted treason. Th e charge of perjury against Eulenburg cannot 
be dissociated from a widespread aversion to the politics he and the German 
emperor stood for at the time. Th e failure to convict him prompted outcries 
about class justice and the mild treatment of upper-class citizens.127 As this 
case attests, attempts to discredit political opponents as “ordinary criminals” by 
accusing them of perjury were not always successful. Yet, when used eff ectively, 
the strategy took perfect advantage of the philosophical line between political 
and immoral crimes.

Lèse-majesté Controversies

In addition to perjury charges, the number of charges of lèse majesté—that is, 
insulting the monarch—exploded in the 1890s, and many of those accused were 
members of the socialist press.128 An average of two to three German citizens was 
charged with lèse-majesté every day.129 Just as with the perjury trials, the trials for 
these charges can be viewed, Alex Hall argues, as the continuation of the struggle 
against Social Democrats “by other means” after the repeal of the Anti-Socialist 
Laws.130 However, an important diff erence between the lèse-majesté and perjury 
trials was the possible sentences: convictions for lèse-majesté could not lead to 
disenfranchisement or penitentiary sentences. Th is meant that critics mostly used 
other criteria to question these trials. Th e length of a prison sentence was the 
most important measure of severity in these cases. One heavily criticized trial, 
for instance, was that against August Müller, the editor of the Magdeburger Volks-
stimme, who was sentenced to four years in prison for committing lèse-majesté; 
most in the socialist press considered this excessively long.131 Together with the 
arbitrary treatment of prisoners, as well as abusively long periods of pretrial 
custody for many people accused of lèse-majesté, cases like these contributed to 
growing anger about such charges and trials.132 Such abuses contributed to the 
emergence of the concept of Klassenjustiz, or class justice, and the rising num-
ber of lèse-majesté charges also gave rise to tremendous distrust in the German 
judiciary.133
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Ultimately, however, observers remained interested in the disposition of the 
accused and whether convicts could be deemed “dishonorable” in cases of lèse-
majesté as well. For example, when Maximilian Harden, the famous editor of 
Die Zukunft (who would later break the story of the Eulenburg aff air), published 
a mockery of the German emperor Wilhelm II in the form of a fable about a 
“poodle monarch” in 1898, his subsequent trial for lèse majesté precipitated a 
controversy. Although Harden had not explicitly referred to Wilhelm II in the 
fable, the judge still regarded it as insulting the German emperor.134 After Harden 
had been convicted, the judge declared that Harden’s actions did not testify to 
a “dishonorable disposition,” so he sentenced him with open custody instead of 
regular prison.135 Th e Reich Penal Code’s laws on lèse-majesté left the matter to 
the judge’s discretion, stipulating that this choice was possible given mitigating 
circumstances. Even so, it did not defi ne these circumstances, nor did it expressly 
indicate that convicts who had acted out of an “honorable disposition” should 
receive reduced sentences. Th us, when the judges justifi ed the mild punishment 
in light of Harden’s still “honorable disposition,” they implied that all other 
people convicted of lèse-majesté who were sentenced to regular prison were 
“dishonorable”—or at least this was the conclusion many commentators drew.

An editor of the Hamburger Anzeiger made precisely this point: he believed 
that one’s disposition should never be a determining factor in cases of lèse-
majesté.136 In his view, the laws against lèse-majesté were not aimed at punishing 
opinions but at sanctioning the form in which they were expressed. Th us, he 
argued, judges were supposed to refrain from making any judgments about the 
off ender’s disposition or moral views and stick to judging the act itself. Harden’s 
disposition, whether “honorable” or “dishonorable,” was beside the point. Th e 
case illustrates how privileged sentences prompted people to believe that others 
who were not so treated were implicitly “dishonorable.” In addition, when law-
breakers seemed to create a new group of “honorable” political criminals, they 
themselves were more likely to be suspected of serious crimes. After Harden’s 
trial, convictions for lèse-majesté were immediately seen in a diff erent light. By 
imposing such a sentence, the critics argued, the judge had changed the penal 
code’s stipulations about the honor of persons convicted of this crime.

Th e Sedition and Penitentiary Bills: 
Imposing Disenfranchisement for New Forms of Sedition

As Harden stood trial, the German government was trying to redefi ne certain 
off enses more actively as crimes that testifi ed to a “dishonorable disposition.” 
Th is would enable it to strip certain acts of their political dimension. Notably, it 
employed this strategy against people who organized and participated in strikes 
or any other forms of collective action. According to §152 of the Reich Com-
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mercial and Industrial Code, strikes were not punishable by law.137 However, the 
penal code still had plenty of articles that the judiciary could utilize to prosecute 
strikers. For instance, if a judge deemed that a strike had gotten out of hand, the 
participants could be charged with disturbing the peace or public order, that is, 
with Landfriedensbruch. Moreover, they could also be charged, according to §130 
of the penal code, with “incitement to engage in class struggle.”138 Nonetheless, 
the Reich Penal Code stipulated that convictions for these off enses should lead 
to regular prison sentences.

Th e authorities’ worries about strikes grew in the years around 1890, when a 
series of strikes was organized across the German Empire.139 Initially, the govern-
ment seemed willing to meet many of the labor movement’s demands by passing 
new, socially minded legislation.140 But this policy changed around 1894, when 
the more conservative Hohenlohe administration replaced the Caprivi adminis-
tration. At the same time, the emperor held two speeches warning of the danger 
of people who wanted to “subvert the order of society.” All of this led the govern-
ment to take a new approach to strikes; it proposed the notorious so-called Sedi-
tion Bill (Umsturzvorlage), a set of laws designed to protect society from attempts 
to subvert the state order, particularly on the part of Social Democrats.141 Th e 
Sedition Bill would have entailed revisions to the penal code that would have 
stipulated penitentiary sentences instead of prison for certain off enses if they 
involved a conspiracy to “subvert the state order.”

As some commentators in the socialist press remarked, “people with the aspi-
ration to subvert the state order” could basically be translated as “Social Demo-
crats.”142 Th e bill failed to pass the Reichstag in 1895, but it set the tone for the 
persecution of people who participated in strikes. After the Hamburg dockers’ 
strikes of 1896 and early 1897, bricklayers’ strikes in Leipzig, and many other 
strikes across the German Empire, the Hohenlohe administration grew more 
fearful of the violent repercussions of strikes.143 In particular, they were anxious 
that some workers might force others to join a coalition. Th is led to another hotly 
debated proposal in the Reichstag, the so-called Penitentiary Bill (Zuchthausvor-
lage).144 Vice-Chancellor Arthur von Posadowsky-Wehner brought this bill before 
the Reichstag in 1898, but the emperor had already established the mood earlier 
that year in his “penitentiary speech” in Oeynhausen.145 Th e use of “penitentiary” 
in the title of this bill was clearly vital since it marked these workers’ actions as 
“dishonorable” rather than political.

Th e Penitentiary Bill explicitly sought to give harsher sentences to people who 
“obstructed” other workers from exercising their occupation. Some historians 
describe the Penitentiary Bill as a reckless solo eff ort by the emperor to further 
suppress Social Democracy, mobilizing the “weak” government of Hohenlohe 
for his personal vendetta against the Social Democrats.146 It should be pointed 
out, however, that Vice-Chancellor von Posadowsky-Wehner took great pains 
to justify this policy to the Reichstag. He carefully set out his justifi cations in a 
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memorandum handed to the Reichstag on “disturbances during labor confl icts” 
(Ausschreitungen bei den Arbeitskämpfen).147 Th e language in this memorandum 
clearly aimed to convince other politicians that such disturbances should be 
treated as “dishonorable crimes” instead of as actions motivated by moral or 
political convictions. Importantly, the draft contained about twenty references to 
“terrorism” committed by strikers against the “people who are willing to work” 
(Arbeitswillige).148 By using the notion of “terrorism” so frequently, Posadowsky-
Wehner sought to associate such strikers with anarchist criminals.

Th e threat of penitentiary sentences and the repeated use of the notion of ter-
rorism clarifi es why the proposed legislation provoked public outrage. Th e bill’s 
opponents sought to convince others that participation in workers’ coalitions was 
based on moral principle and not on criminal intent. In fact, the entire debate 
about the “compulsion to join a coalition” (Koalitionszwang) was dominated by 
questions of moral obligations. Th e authorities argued that strikers obstructed 
people who only wanted to fulfi ll their moral duty to work (in their opinion, the 
notions of will and duty were closely associated), and that such obstruction consti-
tuted an off ense against their moral duties, making it “dishonoring.” Carl Legien, a 
union leader and infl uential SPD member who had drafted another memorandum 
on this issue, argued that milder punishments were, in fact, more appropriate for 
these agitators since they were acting out of moral conviction; they had the moral 
right to form a coalition as workers, and these actions were motivated by their feel-
ings of mutual solidarity.149 Legien and others stressed the moral righteousness of 
protesting against labor contracts and stressed the need for a sense of solidarity in 
such endeavors.150 Neglecting this moral duty was more “dishonorable” than acting 
in accordance with it. Th ey often drew comparisons between feelings of solidarity 
among workers and the feeling of solidarity in the army. After all, the “honor” of 
military comradeship was beyond dispute. Th ey hoped this comparison would 
help persuade government offi  cials that strikers had an “honorable” character.151

When penitentiary and disenfranchisement sentences were then, in fact, 
imposed on workers charged with coercing other workers to strike, there was great 
outrage. An 1899 trial in a Dresden court provides an example. Even though the 
penitentiary bill had not been ratifi ed, the court seemed to anticipate it passing 
as it imposed harsh sentences on seven employees of a construction fi rm from the 
Saxon town of Löbtau for allegedly obstructing other workers: in total, the group 
members were sentenced to fi fty-three years in the penitentiary and seventy years 
of disenfranchisement. Th e very harshness of the sentences made the case into 
something of a cause célèbre.152 Immediately after sentencing, a Vorwärts editor 
wrote: “the era of the Penitentiary Bill casts its shadow upon us.”153 Th e socialist 
press covered the trial extensively, repeatedly emphasizing that it underscored the 
“penitentiary course” of the empire’s rulers.154 Th e media interest illustrates the 
sense of injustice many commentators felt about sentencing “honest” workers 
with penitentiary confi nement and disenfranchisement.
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Figure 3.6. Th e Penitentiary Bill was meant to protect the people who are “willing to 
work” by severely punishing people who blocked their access to work. An anonymous 
Cartoonist depicts the Penitentiary Bill here as a malfunctioning scarecrow, scaring away 
the wrong things. Anonymous, Wahre Jacob, 17 January, 1899. Courtesy Klassik Stiftung 
Weimar.
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In the end, the Penitentiary Bill never passed. Opposition to it was too great, 
not least because the criticism was not limited to Social Democrats. Among the 
critics were people like Max Weber, who argued that hampering workers’ ability 
to strike would only worsen the legal position of working-class people.155 Th e 
rejection of the Penitentiary Bill was vital to maintaining the consensus about 
the function of penitentiary and disenfranchisement sentences. After all, once 
this bill was rejected, these punishments could not legally be applied to off enders 
largely regarded as having acted “honorably.” In consequence, penitentiary sen-
tences remained the most important way of distinguishing between “political” 
and non-political off enders.

Th at the authorities sought to impose more and more “dishonoring” pun-
ishments on Social Democrats from 1890 means that the same struggle against 
Social Democracy was not just being waged “by other means,” as Hall argues. 
Rather, the authorities tried to break with the preexisting consensus on the treat-
ment of political off enders by promoting the idea in public discourse that Social 
Democrats were not political opponents but serious criminals. Th is means that 
the authorities’ goals were diff erent, too: they wished not only to repress the 
activities of Social Democrats but also actually to convict them like common 
criminals. One should therefore not underestimate the signifi cance of lawmakers’ 
failure to pass both the Sedition and Penitentiary Bills. It shows the limits of the 
government’s powers to punish its political opponents like common criminals.

Social Democrats’ Appropriation of Disenfranchisement

Th e important conclusion to be drawn from the evidence presented in this chap-
ter is that these dishonoring sentences—regardless of whom they were imposed 
upon, be they high public offi  cials or members of workers’ unions—never resulted 
in a full-blown rejection of disenfranchisement or penitentiary punishments as 
such, despite the often very fi erce public criticism of them. In the end, the criti-
cism remained directed toward the people making the verdicts and sentences, the 
judges and jurors, whose biases, critics claimed, often ran contrary to the basic 
principles of the penal code. Accordingly, the most common criticism was that 
judges displayed a certain “otherworldliness.”156

Members of the SPD and the media touted the party-made allegations of 
Klassenjustiz and “otherworldliness” more than anyone else. Before the outbreak 
of the First World War, however, they never explicitly protested the existence of 
the dishonoring punishments. In fact, one could argue that they not only pas-
sively accepted the punishments of disenfranchisement and penitentiary but also 
even actively supported them. Unfortunately, however, apart from August Bebel’s 
famous remarks in Woman and Socialism that there was no crime in the utopian 
socialist state, it is diffi  cult to reconstruct the SPD’s stance on issues of criminal 
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law, and, by extension, to identify its position on disenfranchisement. Still, there 
is reason to believe that members of the SPD in principle supported the idea of 
certain felons being considered “dishonorable.” As Vorwärts editors argued in 
1909 in a twelve-part editorial on criminal reform, criminal law was an instru-
ment not just for exercising power over political opponents but also for battling 
crime.157 Th is was also why the SPD was generally positive about police action; 
the party supported much of the active police policy against deviant members of 
the working classes.158

In addition, one should not forget that the concept of “dishonorable disposi-
tion” was used and contested within the SPD. Th ere were frequent battles within 
the SPD about whether strikebreakers and pieceworkers could be accused of 
having a “dishonorable” disposition. For example, in 1901 in Hamburg, the local 
trade unions and Social Democratic Party actively fought over the application 
of the term “dishonorable,” eventually drawing the national party leadership 
into the fray. A group of around two hundred bricklayers had agreed to work 
at a piece rate. Th is initiative violated the collective agreement to abolish piece 
wages that the local bricklayers’ union had made earlier that year. Th e union 
leaders of Hamburg viewed the pieceworkers’ initiative as a form of backstabbing 
and “scabbing,” fearing, among other things, that the authorities would portray 
these workers as “willing to work” and the union members opposed to them as 
obstructers. As the unions were aligned with the German Social Democratic 
Party, many party members demanded that these pieceworkers be dismissed 
for their “dishonorable” actions. Th e interesting thing is that the 1890 bylaws 
of the SPD said the following: “He who has acted against the principles of the 
party program or has made himself guilty of dishonorable deeds shall not be 
admitted.”159

With this, the SPD membership statutes highlighted the notion of “honor,” 
although it was problematic that “dishonorable actions” were not defi ned further. 
Unlike some unions’ statutes, it did not explicitly refer to disenfranchisement or 
any other “dishonoring” sentence. As a result, a special arbitration board had to 
be appointed to determine whether the incentive workers could be excluded from 
the party. Th is special board, chaired by Ignaz Auer, declared that “strikebreak-
ing” was clearly “dishonorable” as it undermined workers’ solidarity but that the 
particular action of the incentive workers did not constitute strikebreaking since 
members of the local union were not on strike. In the board’s verdict, then, these 
workers’ actions were deemed objectionable but not “dishonorable.”160

Nonetheless, the pieceworkers controversy gave rise to a debate within the 
party about the meaning of “dishonorable” and prompted some members of the 
SPD to raise their objections to this verdict at the party congress that year. Th e 
president of the Hamburg union, Th eodor Bömelburg, declared: “I can’t imagine 
anybody so bad as these people. If their actions are not dishonorable, then I don’t 
know what dishonorable is.”161 Carl Legien, a union leader and prominent party 
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member, also supported this position when he defended a motion to reject the 
board of arbitration’s fi ndings.162 In the end, the case instigated a debate among 
several left-wing media outlets about the defi nition of the “honor of the worker” 
and whether it diff ered from the honor of other citizens.163

Despite the debate, the arbitration board’s verdict was not overturned but 
was, rather, supported by the party congress. Th e case of the Hamburg brick-
layers demonstrates how the defi nition of “dishonorable action” was disputed, 
and not only on the level of penal law: even a political organization that had 
frequently and vehemently criticized the German Empire’s execution of justice 
used the category. Th e most interesting aspect, however, was that the arbitration 
board’s defi nition aligned with the basic principles of the penal code by refusing 
to regard political opposition and “diff erences of opinion” as signs of a “dishon-
orable disposition.”

In a similar vein, Alexander Parvus, another prominent SPD party mem-
ber, considered it unnecessary to label these bricklayers “dishonorable” since, 
he argued, this notion was reserved for “real criminals”: “Th ere is a diff erence 
between the bricklayers’ lack of discipline and a dishonorable disposition.”164 
To his mind, opposition and disagreement were not reasons to declare a person 
“dishonorable.” He added that it would be highly excessive to exclude these 
workers from the party if the Hamburg confl ict resolved itself within a few days. 
“Dishonorable action,” he argued, was a notion that was used to distance them-
selves (Social Democrats) from the so-called Lumpenproletariat and not one for 
questions of political opposition.165

In some cases, national SPD politicians even explicitly supported the use of 
dishonoring punishments to make sentences more severe. For instance, when the 
Reich Industrial and Commercial Code was being revised in 1891, Bebel stated 
that employers making false statements in employees’ letters of reference should 
be punished by being stripped of their civil privileges. In his eyes, these were the 
most low-life, insidious crimes imaginable.166 On another occasion, in 1897, 
Bebel advanced a bill to punish people who traffi  cked women and participated 
in prostitution—particularly border agents—with disenfranchisement; the bill 
ultimately passed.167 Unsurprisingly, both proposals targeted people who abused 
the power that came with their privileged position.

“Without Character or Spine”: 
Political Conviction as a Sign of Honor

In the end, what was most pressing was the question of which defendants were 
entitled to be treated as “political” off enders and thus were able to maintain 
their right to participation in politics. In many cases, the judiciary drew the dis-
tinction. Certainly, the state had a powerful deterrent tool in “dishonoring sen-

This open access edition has been made available under a CC BY-NC-ND 4.0 license thanks to the  
support of the German Historical Institute Washington. https://doi.org/10.3167/9781800739581. Not for resale.



116   |   Citizens into Dishonored Felons

tences.” But it would be going too far to argue that judges could make unlimited 
use of them. Th ey were restricted by a consensus about their intended purpose. 
Th ese sentences were meant to separate “common” criminals from “political” 
ones. As a result, the notion of honor became increasingly associated with certain 
moral and political convictions. As Ute Frevert observed, the concept of honor 
became more and more individualized in the German Empire; people appealed 
less to lineage and social position and more to personal characteristics in their 
claim to honor.168 Adherence to a political belief therefore became a clear indica-
tor of one’s worthiness of honor in public discourse.

Th is view was endorsed from several sides of the political spectrum, both 
socialist and liberal. In an editorial written for the Hamburger Echo in 1908 titled 
“Th e Notion of Honor from a Capitalist and a Socialist View,” socialist publicist 
and member of the SPD Franz Laufkötter, whose pseudonym was Brutus, explic-
itly endorsed the idea that honor mainly consists in one’s faithfulness to one’s 
convictions. He argued that people in capitalist society seemed to believe that 
honor was something exterior, something the authorities could give and take. Yet, 
honor “in the true sense of the word,” he wrote, was really a matter of a person’s 
subjective sense of self-worth and the degree to which he was loyal to his own 
convictions: “Socialism bases honor on the inner worth of people,” and people 
who only cared about external honor, he argued, were “the most characterless 
people, without conviction or spine.”169 By pointing out how even Christ had 
been viewed as dishonorable in the eyes of his peers, he argued that these “exter-
nal” honor codes were merely relative; he equated these so-called honor codes 
with time-dependent conventions.

From a diff erent political angle, a liberal judge from Breslau, Paul Albers, 
made a similar argument in the Berliner Tageblatt in 1907. He drew on another 
example to emphasize how relative the “exterior” defi nition of honor could be—
that of Gottfried Kinkel, a professor and revolutionary activist in the 1848 rev-
olutions whom judges deemed dishonorable after the 1848 revolution but who 
was later heralded as a national hero. Kinkel was exemplary of someone who was 
faithful to his beliefs and honorable.170 Th ese discussions about the concept of 
honor contributed to it remaining so powerful when invoked.

People could appropriate the often-proclaimed “dual nature” of honor (refer-
ring to its exterior and interior aspects) to recover their honor against the claims 
of the judiciary. But the more this happened, the more it seemed impossible to 
fi nd common ground for using the notion. At the same time, the suspicion that 
political ideology could be used to cover up the real motives of a base criminal 
action infl uenced the judiciary. Th us, most legal scholars seemed to agree that 
the diff erence between a dishonorable and an honorable disposition could be 
equated with the diff erence between “real” idealism and egoism. In the German 
Empire, there seemed to be some common ground in the denouncement of cer-
tain “dishonorable” people, but it was gradually crumbling away. For the public 
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prosecutor quoted in the beginning of this chapter, it was self-evident that polit-
ical off enders should receive harsher sentences. Th is demonstrates that political 
off enses were also viewed with more suspicion. Increasingly, because of individual 
claims to honor, it became harder to fi nd a defi nition of honor on which the 
consensus could be based.
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Notes from this chapter begin on page 146.

Chapter 4

“THE CHAIN OF DISHONOR”
Petitioning for Rehabilitation in Imperial Germany

S

Peter J.1 was an auctioneer and judicial consultant of Wegberg who was convicted 
of embezzlement and forgery in 1888. In 1891, he sent a sixteen-page petition 
to Kaiser Wilhelm II asking for the restoration of his civil privileges. Peter J. was 
clearly sensitive about his reputation, and the suspension of his civil privileges 
vitally undermined his good name, he felt:

I feel it is a source of endless unhappiness to have lost my civil privileges. Since my 
release, I have been living reclusively and quietly, I do not interact with people at all, 
because I have such a mind and such a character that I am ashamed to go out because 
I think that the people will see my status as an ex-convict written on my forehead.2

In a diff erent passage, he described experiencing this secondary punishment 
(Nachstrafe) as the harshest part of his conviction and claimed that the shame of 
it forced him to lead a sequestered life. A district commissioner (Landrat) con-
fi rmed Peter J.’s genuine sense of shame, stating that Peter J. had in fact retreated 
from public life.3 When his wife became dependent on the poor relief system—
something he had hoped to avoid at all costs—he felt further disgraced. In his 
experience, the stigma associated with poor relief was signifi cantly worse than 
being dependent on the support of relatives.

Peter J.’s beliefs about his civil position contributed to his sensitivity to the 
eff ects of his conviction. In his petition, he explained that people in the town 
knew him for his honesty and his professional competence. He had taken on an 
“honorary post” as a lawyer in Aachen, which meant he did not receive any fi nan-
cial compensation for it. He also emphasized his constant deference (Ehrfurcht) 
and regard (Ansehen) for the court in all his conduct. He expressed his loyalty and 
obedience to and reverence for the kaiser, along with his pride in having been 
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mercifully released from prison on the birthday of Wilhelm II’s grandfather, the 
“glorious hero kaiser (Heldenkaiser), Wilhelm, the Victorious.”4

Peter J.’s petition demonstrates the intimate connection between policies of 
stigmatization and mercy in the penal system of the German Empire. Disen-
franchisement and the stigma of imprisonment could only be lifted by a special 
act of sovereign grace. Th erefore, people like Peter J. were eager to demonstrate 
their loyalty and obedience to the kaiser in the hope that they would be offi  cially 
rehabilitated. At the same time, these two core components of the felony disen-
franchisement policy, stigmatization and mercy, came under pressure, became 
contested, and were then reinvented during the time of the German Empire. Sev-
eral changes in German society, such as urbanization and the increased mobility 
of citizens, together with the expanding bureaucratic administration of the Ger-
man nation-state, had signifi cant eff ects on the functioning of stigmas and the 
possibility of being rehabilitated. Meanwhile, disenfranchised felons increasingly 
discarded the traditional vocabulary of mercy and started to deploy diff erent rhet-
oric. Th e goal of this chapter, therefore, is to describe how disenfranchisement 
aff ected the lives of individual ex-off enders in the German Empire and the eff orts 
they undertook to try and get rehabilitated.

Anxiety about “Dishonored Felons” Passing as Normal Citizens

Without a doubt, stigmatization was key to the punishment of disenfranchise-
ment. After all, disenfranchisement had an expressive, public function, entailing 
a full-fl edged revocation of one’s citizenship rights. It was therefore crucial for 
fellow citizens to be aware of an off ender’s stigma. However, even though the 
word “stigma” originally signifi ed visible marks like tattoos and brands used to 
identify people who had committed crimes or otherwise deviated from the norm, 
the stigma attached to dishonored ex-convicts in German society was generally 
invisible.5 Th e notion of “stigma,” therefore, is closely related to that of “passing.” 
In Ervin Goff man’s famous theory of stigma, its very invisibility is critical because 
its bearer can then choose freely whether to reveal it. Stigmatized individuals can 
either try to pass as “normal” by adjusting their conduct to general behavioral 
norms or accept the stigma as part of their identity. Goff man called this “stigma 
management.”6

Prior to 1870, imprisonment, stigmatization, and disenfranchisement were 
intertwined in the penal policy of the German states as the stigma of disenfran-
chisement was closely connected to the off ender’s place of residence. Because the 
German states had no overseas colonies, no legal punishment could compare 
to deportation, as practiced in the British, French, and Russian empires.7 All 
prison sentences were carried out within the borders of the German states. A 
guiding idea behind the penal policies was that felons would be reintegrated into 
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their former lives after their incarceration. Th is meant that off enders were often 
incarcerated far away from their hometowns and returned to their communities 
afterward.

In 1797, in order to prevent discharged prisoners from roaming the towns 
where penal institutions were located, the Prussian government decreed that 
discharged prisoners had to settle in the town they had resided in before their 
conviction.8 In fact, a compulsory passport (Zwangspaß ) often forced discharged 
prisoners to move back to their pre-conviction town.9 Berlin municipal author-
ities, in particular, coerced discharged prisoners to reunite with their families in 
their hometowns outside of Berlin to prevent them from staying in the city.10 
In addition, some prisoners were visibly marked: before their release, their hair 
would be shaven off , forcing them to carry a demeaning symbol of incarceration 
into the outside world.11 Such regulations and practices made it nearly impossi-
ble for a criminal conviction to be hidden from the community. Moreover, after 
prisoners returned to their hometowns (Heimat or Heimatsort), the people there 
were responsible for helping them in their future endeavors; in most cases, they 
would be handed over to poor relief.12 Th ese practices made the local community 
a centerpiece of punishment and rehabilitation in the fi rst half of the nineteenth 
century. Th e connection between imprisonment and the convicts’ return to their 
local communities undergirded the stigma they experienced.

Th is practice also suggests that incarcerating criminals, that is, putting them 
beyond the public gaze, was not motivated by growing concerns about their “pri-
vacy.” Pieter Spierenburg famously argued that the need for imprisonment arose 
when bourgeois citizens of various western European states started to experience 
shame about the “spectacle” of punishment.13 Th at workhouses, which were 
mainly used in the political struggle against poverty and vagrancy during the 
early modern period, were now remodeled as places for the execution of various 
punishments (Straf-Anstalte), including corporal punishments and the death pen-
alty, supports Spierenburg’s view. 14 Consequently, even though the 1794 General 
State Laws for the Prussian States (Allgemeines Landrecht für die Preußischen 
Staaten) had already replaced most of the punishments of public display with 
imprisonment, the Brandenburg House of Representatives still agreed, in 1843, 
to the policy of carrying out corporal punishment on people from the working 
classes (including women) inside penitentiaries.15 Spierenburg sees this long-
term evolution toward hiding the administration of punishment as evidence of 
Norbert Elias’s idea of the civilization process: the repression of violent impulses 
and the internalization of norms of polite behavior were clearly refl ected in the 
public’s growing aversion to viewing the execution of punishments.16

By the mid-nineteenth century, imprisonment had therefore largely replaced 
“the spectacle of punishment” inherited from the Ancien Régime.17 Yet, some peo-
ple who were involved in early nineteenth-century penal policy argued that some 
off enders’ reputations were so damaged by their incarceration that they could not 
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possibly lead a “normal” life in their hometowns. Many authorities therefore felt 
that it was in prisoners’ best interest not to return to their hometowns after their 
release. Even though deportation was not common in the German Empire, sen-
tences were nevertheless often reduced in exchange for voluntary emigration.18 
Th e extent to which this emigration was truly “voluntary” probably diff ered from 
case to case, but the authorities did not view it as a penal measure. Th e number 
of people who migrated under these circumstances is not clear, but it was surely 
substantial.19 Along with the general wave of transatlantic migration, this practice 
started with the abolition of the redemption system in the United States in the 
1820s.20 For example, approximately three thousand ex-convicts migrated from 
the Kingdom of Hanover to the United States between 1832 and 1866.21 Some 
convicted felons also went to South America, as, for example, in the case of a 
group of discharged prisoners from Mecklenburg who emigrated to Brazil after 
their release.22 An infl uential prison offi  cial defended this practice as a two-edged 
measure since the ex-convicts were able to start a new life without the burden of 
their stigma, on the one hand, while local offi  cials reduced the risk of recidivism, 
on the other.23

Indeed, voluntary exile had a strong connection with disenfranchisement. Peo-
ple deprived of their civil privileges often found it very diffi  cult to reintegrate into 
their communities, either because their reputations were too tarnished or because 
they simply could no longer exercise their professions. In fact, judges sometimes 
suggested voluntary exile as an alternative to incarceration when they believed a 
penitentiary conviction and its consequences would be too harmful.24 Th us, cer-
tain off enders enjoyed the class privilege of being able to choose emigration over 
incarceration. Th e most famous example of this was perhaps Friedrich List, the 
public offi  cial from the Kingdom of Württemberg who migrated to the United 
States after he was convicted of publishing and distributing a highly critical peti-
tion about the malfunctioning of the Württemberg bureaucracy in 1821.25

Th is practice—known as “transportation” rather than deportation—came to 
an end in the early 1860s, although its use had been diminishing since the late 
1840s.26 Th is decrease was not due to stricter border control or restrictions on 
immigration in countries like the United States. Rather, other “regular” migrants, 
concerned that (ex-)convicts could undermine the reputation of migrants in 
general, agitated to abolish this practice. Th ey increasingly lamented the dangers 
such off enders posed to other migrants during their travels west. Consequently, 
migrant societies wanted to restrict access to the ships sailing west and asked 
the consul in Hamburg to prevent prison governors from sending inmates for 
transportation, and they were successful.27 Th is meant that disenfranchised felons 
lost the option of transportation as an alternative to incarceration in the German 
Empire, so that they had to reintegrate into society on German soil.

At the same time, the measures taken to prevent the movement of ex-convicts 
in the early nineteenth century largely aligned with the German states’ policies on 
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geographic mobility. Citizens of various German states did not have the uncon-
ditional right to settle in diff erent communities until the Freedom of Movement 
Act of 1867 was implemented, guaranteeing free travel and settlement for Ger-
man citizens within the borders of the North German Confederation.28 Th is new 
regulation actually also included ex-convicts, unless a court explicitly ruled that 
they needed to be under police surveillance,29 so that ex-convicts could more 
easily escape their stigma, albeit on German soil. As a result, the Freedom of 
Movement Act, along with the related phenomena of a rural exodus (Landfl ucht) 
and urbanization, deeply impacted disenfranchisement. Th e essential connection 
between imprisonment, stigma, and the ex-convict’s local community no longer 
existed.

Arguably, this undermined the eff ectiveness of disenfranchisement as a stig-
matizing punishment, or at least rendered the “invisibility” of the stigma much 
more pertinent. In 1878, these developments led Guido von Held, the governor 
of the penitentiary in Spandau, to conclude that released prisoners in the Ger-
man Empire were not branded as they had been before but had to deal with an 
invisible or internal stigma (innerliche Brandmarkung).30 Many citizens were pre-
occupied by the notion that criminals could “pass” as normal citizens, especially 
given the living circumstances in the metropolises: in a big city (like Berlin), peo-
ple could blend in much more easily without worrying that their “true identity” 
might be uncovered.31 Fear of the growing cities and the complexity, obscurity, 
and anonymity of life in the metropolis thus generated anxieties about criminal-
ity.32 Public prosecutor Gustav Otto brilliantly captured this anxiety in his book 
Berlin’s Criminal World, which he fi lled with descriptions of criminals blending 
into society while imitating the behavior of “normal” citizens:

Th e clueless citizen or visitor in Berlin who walks around, goes to restaurants and 
looks at the sights doesn’t realize that a large number of the people he comes into 
contact with who off er him their services or who actually serve him are really subjects 
with a lengthy criminal record. . . . Th e Berlin criminal . . . is generally polite and 
humble and has the urbane sensibilities that life in a big city impresses even upon its 
lower-class residents. His appearance is not unkempt and fi lthy. Rather, he is, as long 
as he can aff ord it, well-kempt and well-dressed, even elegant, and he goes further in 
ensuring a fi ne appearance by keeping his skin clean and taking good care of his hair 
and beard.33

Th e anxiety Otto expressed about criminals’ “passing” was ubiquitous in dis-
cussions on crime and punishment at the time.34 Th is anxiety persisted into the 
twentieth century, as evidenced by the 1906 aff air that came to be known as the 
“Köpenickiade,” in which discharged prisoner Friedrich Wilhelm Voigt tricked 
Prussian soldiers into believing he was a superior offi  cer to steal money from the 
city treasury.35 Th e same anxiety about passing also aff ected public debate about 
the effi  cacy of felony disenfranchisement. For instance, a public prosecutor from 
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Ulm named Elwert complained in the journal Das Recht that disenfranchisement 
was “not a form of public branding,” much to his regret. Since dishonored crim-
inals were no longer recognizable as such, he advocated that these sentences at 
least be published somewhere: “the traitor to his country, the perjurer, the pimp, 
the marriage imposter, the dealer in stolen goods . . . all these people should be 
subject to public censure by having their sentences published alongside their 
names.”36

Keeping Track of Off enders in the Criminal Registry

If disenfranchisement’s invisibility rendered the stigma of the punishment inef-
fective, why would people still be interested in legal rehabilitation? Was it even 
something disenfranchised felons pursued? In fact, many infl uential scholars 
believed that most off enders were not interested in getting their rights restored. 
In the second half of the nineteenth century, several international circles of legal 
scholars, lawyers, and prison directors debated such topics. Th e most famous of 
these was the Internationale Kriminalistische Vereinigung (IKV, the International 
Criminal Law Assocation), which the legal scholars Franz von Liszt (German), 
Adolphe Prins (Belgian), and Gerard van Hamel (Dutch) founded in 1889. Th e 
IKV’s members were mostly left-liberal legal scholars, criminologists, and lawyers 
who were strongly associated with the “modern” approach to criminal law. Th e 
society served as a platform for those who wished to reform the penal system, 
both in Germany and in other parts of Europe.37

Ernst Delaquis’s presentation on the topic of rehabilitation in diff erent coun-
tries during an IKV meeting in 1906 sparked debate among scholars regarding 
criminals’ interest in their civil privileges. Delaquis was a Swiss-German lecturer 
at Berlin University, Lizst’s right-hand man between 1907 and 1914, and had 
been collecting material on the topic of rehabilitation for his Habilitation.38 
He was a staunch advocate of granting off enders the chance to have their rights 
restored. Th e director of the Moabit penitentiary, Karl Finkelnburg, however, 
argued that most off enders did not attach much value to their civil privileges: 
“Most people don’t even think about this loss. Th ey leave the prison and are just 
happy that they don’t have to deal with any administration anymore.”39 He based 
this judgment on his personal experience, claiming that he had only once ever 
encountered a former inmate who wished to have his rights restored: a construc-
tion foreman whose subordinates refused to work under him. In this meeting, 
the Dutch society founder Van Hamel, like Finkelnburg, rejected the idea that a 
formal procedure for petitioning for rehabilitation was needed, arguing that most 
Dutch criminals did not value honor much anyway.40

Yet many more people petitioned for the restoration of their civil privileges 
than Finkelnburg suggested at the assembly. Th e fi les of the governmental offi  ces 
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of the districts of Aachen and Düsseldorf, where the authorities dealt with peti-
tions like Peter J.’s much more frequently than Finkelnburg led his colleagues 
to believe, confi rm this.41 Ex-off enders actively sought ways to be rehabilitated 
as normal citizens, relying on the legal and administrative possibilities available 
in the German Empire at the time. Any and every request made to reverse dis-
enfranchisement undermined claims that disenfranchised felons did not care 
about their civil privileges. Th us, despite objections to generating a procedure 
for it, rehabilitation was a real possibility for disfranchised felons in the German 
Empire. Legal scholars’ long neglect of rehabilitation is no reason to assume fel-
ons did not seek it.42

Most rehabilitation seekers handwrote their petitions themselves. A general 
petition typically contained a statement of the nature of the punishment, an elab-
oration of the diffi  culties the punishment had wrought in the petitioner’s daily 
life, and an appeal to the mercy of the authorities. In some instances, petitioners 
also elaborated on the details of their off ense to explain why they had commit-
ted the crime. Th e petitioners could draw on examples from several practical 
guides on communication between citizens and the authorities that were avail-
able at that time: the so-called Briefsteller.43 In a few cases, the petitioners did not 
write the petitions themselves, as was clear from the signature not matching the 
handwriting of the letter. Unfortunately, it is unclear whether a family member, 
the clerk of the local police offi  ce (Revierschreiber), or someone else wrote these 
petitions. Nonetheless, given Germany’s high literacy rate at that time, it is not 
surprising that many petitioners wrote on their own behalf.44

Peter J.’s case initially seems to confi rm that disenfranchisement only had 
a stigmatizing eff ect in small communities. His community of Wegberg was 
certainly small enough that fellow townspeople would have known about his 
conviction. Th is also explains his feeling as if the conviction were written on his 
forehead. Yet, Peter J. also claimed that people knew about his conviction even 
before meeting him. For instance, he found it very diffi  cult to fi nd a job, even 
though he often kept silent about his criminal conviction. He suggested that 
potential employers in the entire Rhine region somehow had this information 
and rejected him on account of it. He also accused people of exploiting him by 
off ering him a low salary because of his standing as a “dishonored citizen.” In 
fact, he argued that the disenfranchisement held him back the most since many 
employers accepted ex-off enders in their businesses, “but only if they were still in 
possession of their civil privileges.” Th is suggests that whether convicts had been 
given a “regular” prison sentence or had lost their civil privileges really made a 
diff erence.

As noted in chapter 2, disenfranchisement was about more than just losing the 
right to vote. Th e punishment aff ected one’s entire functioning in German soci-
ety. Private organizations, like workers’ unions, depended on disenfranchisement 
as a means of controlling their membership. It was similar with insurance funds. 
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Th us, disenfranchisement was interwoven with the emerging German social state 
in many ways. Indeed, Julius S., a mine worker from Bochum, convicted for 
perjury, was a victim of this policy. His criminal conviction and disenfranchise-
ment resulted in him losing his “fi rst-class” membership in an insurance fund, 
causing him to eventually lose his right to a worker’s pension. He petitioned in 
1892 to get his rights restored so he would once again be eligible for fi rst-class 
membership.45 Some additional consequences of disenfranchisement did not 
follow directly from the law but were nevertheless highly restrictive. For example, 
being without the civil privileges made it more diffi  cult to fi nd housing, to obtain 
credit, or to fi nd a job as many institutions required a polizeiliche Führungszeugnis 
(a certifi cate of good conduct from the police), and the police declined requests 
from those not in possession of their civil privileges.46 Th is highlights a second 
reason ex-cons sought rehabilitation in the German Empire: there was a nation-
ally coordinated criminal registry.47

During the 1880s, the uniform, decentralized criminal registry enabled offi  -
cials to more eff ectively keep track of criminal records across multiple institutions 
within the empire.48 It was undeniably a technology of bureaucratic surveillance 
as any interested authorities could reconstruct people’s “criminal careers.”49 As 
many historians have argued, the creation of technologies of surveillance like 
the criminal registry was entangled with questions of security.50 Many Euro-
pean countries developed criminal registries in the second half of the nineteenth 
century due to the intense international discussion and collaboration that char-
acterized the emerging fi eld of criminological science. Numerous international 
conferences allowed leading scholars to exchange ideas about criminal sciences 
and policy. During the 1876 International Conference on Criminology in Buda-
pest, criminal registries were a central point of debate, and it was unanimously 
decided there that they were key to determining rates of recidivism.51 

Germany implemented the criminal registry several years after other countries 
in Europe had done so. In 1882, the German Empire had decentralized the 
administration of the registry, which meant that criminal histories were collected 
and registered in convicts’ places of birth. As a result, the information pertaining 
to a single person was kept in one place instead of being scattered throughout 
the entire country, even if that person had been sentenced by diff erent courts in 
diff erent towns.52 In general, the records were kept at a special offi  ce under the 
governance of the state prosecutor in the local municipality. Th is decentralized 
system contrasted with centralized systems featuring a single storage site for all 
information about criminal convictions. Furthermore, the constituent states, not 
the imperial government, set the regulations for how the criminal registry was to 
be managed.

Th is way of organizing the criminal registry meant that the courts of the 
German Empire and the local offi  ces of the state prosecutors had to be in active 
communication. Th e protocols dictated that court offi  cials were to request infor-
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mation from the criminal registry, and then state prosecutors were to send the 
information on a form specially designed for the purpose, known as the “excerpt” 
from the criminal registry. Consequently, local authorities often had to deal with 
petitions from people who now lived far away. Josef S., for example, lived and 
worked in Liberec (Bohemia) but was afraid that his employer would fi nd out 
about his disenfranchisement by a court in Düsseldorf. In his petition of Decem-
ber 1896, he claimed that nobody in Liberec knew about his conviction, but his 
anxiety about being exposed was so strong that it remained even after he moved.53

It is impossible to assess whether his anxieties were justifi ed, but the implemen-
tation of the criminal registry did facilitate communication across borders about 
prior convictions.54

Of course, military offi  cials were also interested in the emergence of the crim-
inal registry and attached great value to the information it contained. Th e Ger-
man Imperial Admiralty Staff , for example, utilized it to assess young men who 
voluntarily joined the navy and applied to become sea captains. In 1907, the 
staff  complained that many had positive references from the local authorities but 
turned out to have lengthy criminal records, so it demanded that civil adminis-

Figure 4.1. Cartoonist Th omas Th eodor Heine mocks German offi  cials’ preoccupation 
with a criminal record. “Th row him out, the guy was in prison once,” a police offi  cer says 
about an individual who is about to enter heaven. Th omas Th eodor Heine, “Zur Für-
sorge für entlassene Sträfl inge,” Simplicissimus 11, no. 41 (1906): 658. Courtesy Klassik 
Stiftung Weimar.
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trations mention whether an applicant had a criminal record in their letters of 
recommendation. Only then could they determine whether the applicants had 
“the necessary moral dignity” to join the navy.55 Th e Minister of the Interior 
supported them in this, writing a circular to the local authorities demanding 
that they follow this directive. Th is directive combined with the public’s strong 
interest in the previous convictions of citizens to give the criminal registry an 
important place in German society.56

“Th e Whole or Partial Recovery of the Decrease 
in Moral and Legal Honor”

Th e implementation and development of the criminal registry greatly impacted 
rehabilitation. Expungement now became an integral part of legal rehabilita-
tion—as is apparent in various studies and articles on this topic. In the earliest 
encyclopedic entries on rehabilitation, the notion was defi ned in a legally posi-
tivistic way. Karl Buchner defi ned it in Welcker and Rotteck’s 1865 Staatslexicon 
as: “Th e cancellation of legal incapacities resulting from a sentence.”57 While 
Buchner primarily focused on the “legal incapacities” (loss of civil privileges) 
that followed from a punishment, later scholars included non-legal elements 
of rehabilitation in their defi nitions as well. In a 1913 book on rehabilitation, 
law student Georg Lindemeyer developed a very diff erent defi nition: it was “the 
whole or partial recovery of the decrease in moral and legal honor that had been 
caused by the crime and punishment.”58

Lindemeyer’s more widely applicable defi nition demonstrated two distinct 
dimensions of the concept of rehabilitation. In contrast to Buchner, Lindemeyer 
distinguished between the legal and moral (sittliche) consequences of a crimi-
nal conviction. Moreover, his defi nition included a notion that was remarkably 
absent from Buchner’s: honor. Erwin Bumke, a former president of the Reichs-
gericht, defi ned rehabilitation in the Concise Dictionary of Jurisprudence of 1928 
in a similar vein, calling it “the restoration of reputation that has been lost as the 
consequence of a punishment.”59 Interestingly, this defi nition replaced the notion 
of honor with “reputation” (Ansehen) and disregarded the legal consequences of 
punishment. It seemed that legal scholars had gradually become more interested 
in the subjective question of “honor” and “reputation” than in the legal conse-
quences of rehabilitation.

Once the criminal registry was introduced, formal rehabilitation came to 
mean two things: 1) reversal of the punishment of disenfranchisement, and 2) 
expungement of the punishment from one’s criminal record. Legal scholars and 
local authorities often struggled to keep the two things separate. Th e biggest 
issue in discussions about rehabilitation was not its defi nition but rather how 
the restoration of one’s civil privileges was related to the rule of law. To wit, was 
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it a legal right guaranteed by the law, or was it of a diff erent nature? In the end, 
this question guided much of the discussion about rehabilitation in the German 
Empire. Legal discussions of rehabilitation and how it should be incorporated 
into the laws truly began in Germany in the early 1900s on the initiative of Ernst 
Delaquis. In books and articles that he started publishing around 1905, he iden-
tifi ed a crucial diff erence between pardons granted as favors of the monarch and 
those issued via a bureaucratic procedure. At the same time, he remarked that the 
latter were gradually coming to dominate pardoning practices.60

In his books and articles, Delaquis drew important distinctions between three 
understandings of rehabilitation that he derived from the French context: gra-
cious rehabilitation (rehabilitation gracieuse), the restoration of civil privileges 
granted as a favor by the monarch; judicial rehabilitation (rehabilitation judi-
ciaire), a pardon granted by the judge or state prosecutor as the outcome of a 
legal procedure; and legal rehabilitation (rehabilitation de droit), with the criteria 
for rehabilitation codifi ed in penal law. In judicial rehabilitation, supplicants had 
to meet certain court-set standards, such as providing proof of good conduct, 
before their rights could be restored; the designated offi  cial had to decide whether 
supplicants had met these standards. In legal rehabilitation, rehabilitation was 
considered a right off enders could claim after a certain time.

In drawing these distinctions, Delaquis argued that the system of rehabili-
tation had undergone historical development, passing in most countries from 
gracious to judicial and fi nally to legal rehabilitation.61 He illustrated this by 
highlighting developments in nineteenth-century France. Th e Napoleonic Code 
Pénal of 1810 stipulated that only the kaiser could grant a pardon. With the sec-
ond Berenger Law of 1891, the power shifted to the judicial parties.62 Afterward, 
laws increasingly regulated the procedure. Th us, alongside the analytical distinc-
tion between diff erent kinds of rehabilitation, Delaquis also developed a theory 
of legal history that moved away from mercy to a system of rights. Delaquis 
himself, however, strongly favored a system of judicial rehabilitation because it 
centered on off enders’ eff orts and ensured that people whose rights were restored 
were truly eligible for this because the public recognized that they had conducted 
themselves “with honor.”63

“His Majesty Alone . . .”

Even though Delaquis advocated for judicial rehabilitation, the German Empire’s 
system remained, in theory, one of gracious rehabilitation: administratively, 
ex-convicts’ petitions to have their civil privileges restored were categorized as 
requests for clemency (Gnadengesuche). Th us, this structure strongly suggested 
that rehabilitation was part of the system of mercy and had to be considered a 
formal pardon. Th is perspective is also evident in the wording of these petitions. 
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Ferdinand L.—a former post offi  cer from the town of Soest who had been sen-
tenced for professional misconduct by a court in Aachen—closed his petition of 
1871 with a typical expression of subservience to the monarch:

All merciful kaiser and king! His majesty alone is able to save me from my wretched 
state. One word of mercy and I will have my civil privileges returned to me and can 
. . . then live the rest of my life with regret but without wretchedness. I throw myself 
at his majesty’s feet and beg him to speak a word of mercy for your majesty’s most 
obliging subject.64

Ferdinand L.’s most immediate concern in writing this petition was to secure 
his pension because disenfranchisement also caused him, as a civil servant, to 
lose his claim to a state pension. Until the late 1880s, most people who sought 
clemency were (former) state servants, which is perhaps not surprising given their 
direct interest in civil privileges. Post offi  cers, in particular, were well represented 
in this group, predominantly charged with professional misconduct, which 
included any form of deceit. A book on the development of the German postal 
services in 1893 highlighted the honesty required of post offi  cers: “Th e extremely 
high level of trust placed in the postal services justifi ably requires impeccable 
honesty (makellose Ehrenhaftigkeit) of its offi  cials.”65 Hence, these servants of the 
state appealed personally to the individual mercy of the king.

Ferdinand L.’s loyalty to the monarch aligned with the idea of mercy as the 
sovereign’s prerogative. Indeed, there is a great deal of evidence to support this 
historical link between the granting of mercy and the monarchy—not least the 
coronation of Elector Friedrich III as the fi rst king of Prussia in 1701. During 
this ceremony, the new king issued a general pardon to many imprisoned off end-
ers deliberately to symbolize his power.66 Th e event remained unique since his 
successors dispensed with a coronation ritual, but the power to grant pardons 
was clearly associated with the king and considered one of his prerogatives. In 
light of this history, American philosopher Kathleen Moore described the pardon 
as historically understood as “a gift freely given from a God-like monarch to a 
subject.”67 In fact, Kaiser Wilhelm II also granted annual amnesties to many 
imprisoned subjects on his birthday.68

Th e case of Albrecht Stein, a journalist with a doctorate in law, provides fur-
ther evidence of this link as he pinned his hopes on such a birthday amnesty. 
Stein had been convicted of serious forgery and disenfranchised for twenty years, 
resulting in the permanent loss of his right to use his doctor’s title. In the petition 
he wrote to the emperor in 1897, he lamented that no newspaper would accept 
his articles or hire him as an editor as long as he was unable to sign his articles as 
“Dr. Stein.” He had in fact been charged with unlawfully using his doctor title 
on multiple occasions, so the Düsseldorf court of justice ruled that he was per-
manently stripped of this public rank due to his conviction. In his petition pro-
testing against this punishment, he stressed that, unlike his father, who was the 

This open access edition has been made available under a CC BY-NC-ND 4.0 license thanks to the  
support of the German Historical Institute Washington. https://doi.org/10.3167/9781800739581. Not for resale.



“Th e Chain of Dishonor”   |   137

Silesian democratic politician Julius Stein, he was a member of the Conservative 
Party and a loyal subordinate to the kaiser. He hoped that the amnesty granted on 
the one-hundredth birthday of Kaiser Wilhelm I, the grandfather of the presid-
ing German emperor, in 1897 would reverse this part of his sentence.69 Albrecht 
Stein’s petition demonstrates that the idea of civil privileges as a gift granted by 
the sovereign also implied that people placed their hope on the monarch’s per-
sonal discretion to get their rights restored.

Th e Female Consciousness

Frequently, wives wrote petitions on behalf of their convicted husbands. For 
instance, the wife of Arnold H., a cheesemonger from Krefeld, wrote a petition to 
the kaiser in 1891, a few days after Arnold H. had sent one himself. He had been 
convicted of fraud and sentenced to nine months in the penitentiary and three 
years of loss of honor. Th e two petitions were similar. Both argued that Arnold 
H. needed to have his trade license back, which he had been refused due to the 
suspension of his civil privileges. Th e only extra information Arnold H. added to 
his own request was that his fraud off ense was his fi rst and only lapse (Fehltritt) 
and that he had served his country well as a soldier before becoming a cheese-
monger.70 Th e theme of being a one-time off ender often arose in petitions, but in 
Arnold H.’s case, the district president fi rmly contradicted this claim: Arnold H. 
had been arrested more than thirty times, mainly for disturbance of the peace and 
Sunday rest, as well as for trade off enses and insulting the public prosecutor, so he 
viewed Arnold H. as a troublemaker.

Arnold H.’s wife’s petition was much longer. First, she dismissed his other 
off enses as small misdemeanors (kleine Vergehen) and focused on the circum-
stances in which the couple lived. She referred to the “severe” industrial crisis and 
the rising cost of food, which made their lives more diffi  cult. Indeed, even though 
this was the time of high industrialization in Germany, many regions were strug-
gling with economic crises between 1873 and 1896. Th e early 1890s, in par-
ticular, saw low economic growth.71 Secondly, she addressed the kaiser more 
elaborately. For instance, she eff usively praised his enormous heart (großmächtiges 
Herz), as evident in his role in bringing about the positive reforms in social secu-
rity in the early 1890s: “With the labor laws, the kaiser truly manifested himself 
in a humane way.”72 With this, she alluded to Wilhelm II’s curated image as the 
friend of laborers (Arbeiterfreund ).73

One reason women may have written petitions on behalf of their husbands 
was that these requests had a more “apolitical” meaning, appealing more to the 
power of mercy. In diff erent historical contexts, historians have argued that peti-
tions were frequently seen as requests without any partisan interests and as direct 
expressions of people’s desires. Th e ruling classes saw women as particularly suited 
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to writing such requests as “pure” messengers of their beliefs.74 Th is aligns with 
the fact that these petitions were letters seeking pardons and not supplications, 
petitions often used in early modern Germany to voice political complaints.75

At the end of her petition, Arnold H.’s wife emphasized that she was making 
her request on behalf of herself and her young children. In this, her petition was 
typical of such letters, which were often presented as pleas coming from the entire 
family. Johann H.’s wife wrote in a similar vein, but her plea, signed by her and 
her children, was even more remarkable because her husband had been sentenced 
by the court of Düsseldorf for a sex off ense, apparently against his teenage daugh-
ter. Th at is, he had been sentenced for violating §173 and §176 of the penal code, 
which outlawed incest and sexual abuse. Nonetheless, his wife still petitioned for 
the restoration of his rights and signed the petition as “wife of Johann H. together 
with children.” Th is case was also remarkable because Johann H. was 63 years 
old and terminally ill when his wife wrote the petition. He was hospitalized, and 
there seemed to be no immediate practical reason to seek the restoration of his 
rights. She only mentioned that “it would be very painful for me, and for my 
children, to see my husband pass away without his civil privileges.”76 Clearly, she 
attached great value to her husband’s honor since she believed it refl ected on the 
entire family.

Such petitions from wives often appealed to the kaiser’s “humane character.” 
Johann H.’s wife repeatedly appealed to “the humane sentiments” of the kaiser 
and even added a religious dimension to her request in writing that she would 
“press her lips” and send to the heavens a prayer of thanksgiving and praise “that 
also extended to the heart of the kaiser.” Such phrases, focusing on generosity, 
big-heartedness, and merciful favors, avoided potential political confl ict by leav-
ing out notions such as rights and duties. Th is register of emotional language 
seemed to be more readily available to women than to men.

Women’s greater access to emotionality also played a role in beliefs about 
their potential for rehabilitation when they themselves were criminals. In fact, 
in criminological works it was widely thought that they were less likely to be 
able to have their honor restored than men. Delaquis, in particular, argued that 
“criminal women” were often considered more degenerate than convicted men, 
and that, although they were less likely to turn to crime, once they had, it was 
harder for them to return to a “normal” life. Contemporary literature on the 
female conscience supported this view: “Female conscience is more led by feelings 
and, where it truly speaks, less compromised and more insistent,” theologian and 
moral philosopher Wilhelm Gass argued in 1869 in his Lehre vom Gewissen.77 
Crucially, women’s emotionality, Gass and others believed, also made them more 
persevering. Th is was the reason Delaquis, too, believed that it was harder for 
women to have their honor restored.78 

Indeed, in other realms of Wilhelmine culture, women had more diffi  culty 
appealing to their honor. A woman’s honor mostly consisted in chastity and oth-
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erwise she was an indirect “carrier” of honor, serving the honor of her husband, 
as Ute Frevert has shown.79 Consequently, proving one’s honor was principally 
seen as a male aff air in the judicial system. Delaquis therefore also felt that the 
rehabilitation of female off enders was a marginal issue because it was only rele-
vant to women working in “honorable” professions, which he argued was not the 
case for most female off enders.80 Delaquis’ argument again reinforces the close 
relationship between work and honor in the judicial mindset of the era. 

Even so, women petitioned for the restoration of their own rights in excep-
tional cases. After all, they could be deprived of their civil privileges just like men, 
despite not being the principal bearers thereof. One such case was that of Anna 
R., a midwife from the town of Düren sentenced for perjury and incitement to 
commit perjury. In her petition, she used a style similar to that of civil servants 
like Peter J. For instance, she wrote extensively about her professional career and 
declared that she had “earned much trust” from her clientele and was widely 
respected in her town.81 However, she did not go into too much detail about 
the reasons behind her off ense but rather emphasized the “honorable” charac-
ter of her husband: a member of the volunteer fi re department, he had been 
injured while battling a fi re in the local hospital, during which he had rescued 
the patients.

Th ere is an interesting paradox in Anna R.’s request. She seemed unaware that 
civil privileges did not apply to her situation, yet she believed that offi  cial rehabil-
itation was of great value to her. Accordingly, the burgomaster of Düren replied 
to her puzzling request with an extensive statement. He fi rst contradicted her 
assertion that she enjoyed a good reputation and pointed out how misguided her 
attempt was. After all, Anna R. believed she would be able to practice her pro-
fession again the moment she was rehabilitated, but he explained that before she 
could work as a midwife again she would need to renew her certifi cate, for which 
he did not believe she would be eligible. Nonetheless, he declared that Anna R. 
deserved special consideration. Anna R.’s case shows that both the authorities and 
petitioners believed that “honor” could be as important to women as it was to 
men, even though the civil privileges, in theory, only applied to men.

In Search of “Special Circumstances”

Delaquis objected to gracious rehabilitation because pardons from the monarch 
seemed arbitrary. As early as the eighteenth century, many famous Enlighten-
ment philosophers from various European countries had criticized pardons for 
this reason, and enlightened thinkers soon came to share this critical view. Most 
commonly, it was argued that pardons were incompatible with a republican form 
of government. French Enlightenment philosopher Montesquieu, for instance, 
emphasized the purely monarchical character of the pardon, although he was not 
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necessarily opposed to its use in a monarchical state.82 Th e fi ercest opposition to 
the practice came from the Italian philosopher Gaetano Filangieri. In his Science 
of Legislation, he highlighted many arbitrary and unjust decisions that had been 
made in the name of mercy.83

Th ese Enlightenment criticisms often equated monarchical rule with arbitrary 
rule. If monarchs could soften the consequences of the law with pardons, this 
only meant that the laws themselves were poor and imperfect; there was no gen-
uine rule of law. Motivated by the idea of the perfectibility of laws, these thinkers 
argued that pardons should, ideally, not be necessary. In an essay on criminal 
justice (cited also in chapter 1), Globig and Huster contended that every pardon 
issued by a ruler breached the social contract that legitimated his authority.84 A 
few decades later, the prominent philosopher of law Karl Salomo Zachariae called 
the pardon an injustice against the community in which it was exercised, arguing 
that the pardon was “a call to commit crimes because it increases the hope that 
one can sin without being punished.”85

Yet, despite these serious criticisms, many scholars still defended the pardon 
in the nineteenth century. After all, the constitutional monarchy was still seen as 
the ideal model of state government, and pardons worked well with this mode of 
government.86 As Sylvia Kesper-Biermann has pointed out, legal scholars at that 
time used three basic arguments to justify pardons. Th e fi rst was based on justice: 
clemency could restore justice by correcting possible failures and weaknesses in 
the law. Th e second pertained to questions of social policy: too many prisoners 
generated dangers for the state, so pardons could help restore the balance to 
prevent the decomposition of society. Th e third claimed that pardons served to 
express the benevolence of the ruler. Th is fi nal argument was often considered 
to be the most controversial since it reinforced the sovereign’s arbitrary power.87

Paul Laband, an infl uential professor of constitutional law in the German 
Empire, supported the widespread understanding of mercy as the prerogative 
of the sovereign; he also believed that mercy was of considerable importance in 
society in general, “permeat[ing] every part of the life of the state,” a “constant 
companion of public law,” softening its harshness.88 Th is claim that they miti-
gated the severity of the law was a classic defense of pardons. Moreover, Laband 
argued that the notion of mercy (as the bestowal of a benefi t without any legal 
obligations) only applied to cases in which there was a relationship between a 
ruler and a subject (Herrschaftsverhältnis):

Mercy is something granted without legal obligation. It is only used when there is 
a relationship between sovereign and subject; granting mercy is a prerogative of the 
sovereign and being “merciful” is his attribute.89

At the same time, under the infl uence of the “modern” criminological school, 
the notion that pardons were benefi cial to the system of criminal justice experi-
enced a sort of renaissance in the second half of the nineteenth century. Echoing 
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phrases by legal philosopher Rudolf Jhering, Franz Liszt, for instance, argued in 
his handbook of criminal justice that pardons could be a “safety valve” for the 
criminal justice system.90 Th e fact that Delaquis was a pupil of Liszt seems con-
tradictory. Yet, it makes sense knowing that Liszt had a certain type of pardon 
in mind. Such “modern” scholars were particularly supportive of parole: as this 
kind of pardon was conditional on the conduct of a released prisoner in society, 
the pardon came with incentives for the off ender’s reform. Th us, they did not 
view pardons as a correction of the laws but as a tool for helping social policy 
makers prevent the disintegration of society. Th is was very much in line with the 
“purpose”-oriented approach of the modern school.91 Th is is the context in which 
one must understand Delaquis’s preference for “judicial rehabilitation” because it 
granted ex-convicts the possibility of rehabilitation as a reward for good conduct.

Interestingly, the real procedure for rehabilitation in the German Empire, 
although it took the form of “gracious rehabilitation,” was often closer to what 
Delaquis advocated in his work. He held that rehabilitation should ideally be 
awarded only after determining through extensive interviews with important 
individuals from the local community that it is warranted.92 And although 
ex-convicts wrote petitions of clemency to the kaiser in the system of gracious 
rehabilitation, the local authorities actually made the decisions along these lines. 
Th e district president (Regierungspräsident) played the most important role in this 
because a ministerial decree of 1853 had made this community fi gure responsi-
ble for making the decision for or against clemency, emphasizing that it could 
only be granted in “exceptional” cases.93 Th e same decree stated that district 
presidents had to consult with other local authorities before making a decision, 
most importantly the judiciary and especially the local state prosecutor.94 Other 
frequently consulted authorities included the local burgomaster and the district 
commissioner (Landrat). However, these fi gures could only advise the district 
president. So, even though it has been argued that district commissioners held 
the real power in Prussia, the district presidents had more authority in clemency 
decisions, given their function as the heads of the police departments.95

Local authorities usually followed this procedure precisely. Petitions addressed 
to the kaiser usually ended up in the offi  ce of the Minister of the Interior, who 
forwarded them to the district president of the town where the petitioner resided. 
In almost all cases, the Minister of the Interior advised the district president to 
decline the request unless there were extraordinary circumstances. Th e district 
president would then make a decision based on information he had compiled 
and inform the petitioner. Local authorities’ reactions to the petitions, however, 
diff ered from case to case. Th e burgomaster and state prosecutor, for instance, 
displayed great sympathy for Peter J. and Ferdinand L., seeming to truly regret 
that they could not fi nd special circumstances for granting these former civil 
servants a pardon. Not even Ferdinand L.’s loss of entitlement to his pension was 
reason enough for the district president to support his request.
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However, when Düsseldorf post offi  cer Gottfried T. deployed similar argu-
ments in his petition, the local authorities reacted dismissively. Gottfried T. had 
been sentenced for embezzlement in 1894 and, like Peter J. and Ferdinand L., he 
made loyalty to his offi  ce the leitmotif of his petition. He claimed he was hon-
ored to have been entrusted with the offi  ce and repeatedly expressed his remorse 
for the breach in confi dence he had caused—a “most ignominious” (schnödeste) 
off ense. He also addressed the kaiser in a subservient tone and claimed that 
he was unworthy of his mercy. Of course, he was simply trying to convince 
the kaiser that he had an essentially moral character and fi nally asked him for 
his “undeserved grace.”96 His rhetoric fi t perfectly with the image of the loyal 
servant asking for sovereign grace. Yet, the burgomaster was not moved. Set on 
proving that Gottfried T. was a recidivist with an egoistic character, he described 
Gottfried T. as living a loose life, maltreating his wife and children, and neglect-
ing his family since his conviction. In addition, and very importantly, the burgo-
master emphasized that Gottfried T. was only interested in enriching himself.97 
Furthermore, the burgomaster mentioned Gottfried T.’s attempted escape from 
the Krefeld prison in the company of a “band of robbers” (an event that was also 
discussed in the local newspapers) as additional evidence of his reprehensible 
character.98 Gottfried T.’s request was therefore denied without any further ado. 
Th e evidence amassed by the burgomaster illustrates the eff ort authorities put 
into processing cases, even if they generally rejected them.

Local community members also dedicated eff orts to rehabilitation proceed-
ings. Some of these people were less directly concerned with the ex-convicts’ 
well-being than they were with the ex-convicts’ immediate relatives. In 1897, 
the local citizens’ association (Bürgerverein) of Rupelrath near Solingen tried to 
help two residents convicted of manslaughter who had been sentenced to eight 
to ten years in the penitentiary. Two men, both named Karl S., 21 and 26 at the 
time of the crime, had stabbed a day laborer to death. Th e citizens’ association, 
just like Albrecht Stein, hoped that Kaiser Wilhelm I’s hundredth birthday cele-
bration would be a suitable occasion to plead for clemency in their case.99 Both 
the burgomaster and the district commissioner of Solingen, however, remained 
steadfast in their judgments. Th ey claimed that the extreme brutality of the crime 
disqualifi ed the applicants from having their rights restored.100 Such statements 
confi rmed the repulsion local members of the bourgeoisie felt toward acts of 
brutal violence.101

Th e planned penal law reform of 1909 included a proposal to further codify 
this communal aspect of rehabilitation. In the fi rst decade of the twentieth cen-
tury, the German government had decided that, after more than thirty years, the 
Reich Penal Code needed to be signifi cantly revised, which gave many experts an 
occasion to voice their ideas about the legal aspects of rehabilitation. Th e massive 
scholarly work, the Vergleichende Darstellung, which systematically compared 
penal systems across the world, preceded the draft reform. In §50 of the draft, 
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it was stipulated that the rights of disenfranchised off enders could be restored if 
local courts decided that they had conducted themselves “honorably” for a cer-
tain period of time.102 Th is plan would be more in keeping with Delaquis’s idea 
of “judicial rehabilitation,” demonstrating that penal experts broadly supported 
this concept. Interestingly, however, this draft was largely based on the ideas of 
the “classical” school and only marginally adopted ideas from the “moderns.”103 
Commentators envisioned some problems with the practical implementation 
of this plan. Increased mobility in the German Empire, for instance, made it 
diffi  cult to determine who should decide on rehabilitation: the authorities in 
the ex-convicts’ place of residence, or those in their place of conviction?104 In the 
end, though, these reforms were never ratifi ed or implemented, so the authorities 
continued to handle rehabilitation as described above.

A New Vocabulary of Entitlement

Feelings of honor and shame often had a material side too. Manfred Hettling 
argued that a central value of the German bourgeoisie was independence.105 
And, indeed, many petitioners referred to independence as a key aim. Increas-
ingly, independence became associated with honor, as well as the possession of 
material resources and ideas about masculinity. In other words, as many histo-
rians have pointed out, the notion of honor had by this period become deeply 
entangled with economic independence.106 Since the loss of civil privileges often 
undermined ex-convicts’ ability to fi nd work, the material consequences of the 
punishment were often considered to be integral to the dishonoring component 
of the conviction. Th e greatest dishonor lay in being dependent on the support 
of others. Almost always, a loss of independence was seen as disgraceful because 
a dependent life was undesirable in itself, never mind that it prevented people 
from fulfi lling their material needs. Th us, ex-convicts were motivated to ask for 
the restoration of their honor not only by the prospect of job opportunities and 
fi nancial means but also in order to maintain their independence.

Heinrich N., for instance, worked as a retailer in Duisburg and was convicted 
of perjury in 1883. His inability to fi nd an occupation—or at least one equiv-
alent to his previous one—created a “an oppressive feeling of unfreedom,” he 
wrote in his petition to the kaiser. It went beyond his lack of work in that the 
punishment itself also had a direct emotional eff ect: “my current state makes 
being around people diffi  cult and makes me anxious.” He believed that this 
feeling would go away the moment these obstacles were removed: “my old joy in 
working would come back to me if I could again freely move among my fellow 
citizens.”107 Heinrich N.’s description of his feelings strongly suggests that he 
valued independence for intrinsic reasons and considered his current lack of free-
dom deeply dishonorable. One could argue, moreover, that his petition testifi ed 

This open access edition has been made available under a CC BY-NC-ND 4.0 license thanks to the  
support of the German Historical Institute Washington. https://doi.org/10.3167/9781800739581. Not for resale.



144   |   Citizens into Dishonored Felons

to a certain emotionalization of his future prospects as he hoped to experience a 
new “joy” in being a productive citizen (Schaff ensfreudigkeit).

Ex-convicts expressed their desire for independence nowhere more forcefully 
than in their wish not to have to appeal to the poor relief system, as many of the 
previous cases have already shown. Th e stigma associated with the poor relief 
system caused people to view taking recourse to it as a serious disgrace related to 
their experience of dependence. As we saw with Peter J. above, people preferred 
to get help from their families over utilizing the poor relief system. Another 
petitioner who feared the stigma of poor relief was Friedrich S. from Sterkrade. 
Convicted to one year in the penitentiary for pimping, he petitioned primarily 
out of a desire to no longer be a burden on the poor relief system.108 Indeed, 
many petitioners voiced concerns about being “a burden” to the community; 
their state of dependence provoked the dishonor they felt and motivated them to 
seek rehabilitation.

In his petition, Friedrich S. also mentioned that he was old and very ill. Th is 
shows that the value ex-convicts ascribed to their civil privileges and to the state 
of being independent was not necessarily associated with their age. Th at is, older 
people also had material reasons to seek the restoration of their rights. Jacob S. 
from Barmen, for instance, who was sentenced for helping someone have an 
abortion, is a case in point: he was forty-fi ve years old and was hoping to be 
admitted to a local burial fund. Th e burial funds, however, only admitted people 
up to age forty-fi ve who were in possession of their civil privileges. Jacob S.’s 
material concerns cannot be isolated from his ideas about his reputation. Secur-
ing the fi nancial means for his burial was clearly intrinsically valuable to him: “I 
view it as my duty to ensure that in the case of my death means for a burial will 
be there.”109

Th ese petitions did not focus on the convicts’ former life conduct or the nature 
of their crimes. In fact, more petitions started emphasizing the diffi  culties of life 
after conviction to appeal directly to the kaiser’s empathy. Th is was, for instance, 
the case in Heinrich K.’s petition of 1896. A bailiff  from Beeck (Wegberg), he 
was convicted of embezzlement by the court of Aachen in 1894. After listing 
the problems his disenfranchisement caused in his daily life (three positions had 
already been denied to him), he concluded by appealing to the kaiser’s empathy:

Your Highness, please consider how diffi  cult this punishment has made it for me to 
return to civil society, how diffi  cult it has made it for me and my family to make a liv-
ing, when my loss of honor remains in place, no institution, no business will take me, 
I thus stand before you, cast out with bound hands, and face an uncertain future.110

Heinrich K.’s diff ered from most in that he directly asked the kaiser to put him-
self in his shoes, whereas others usually just listed their hardships. Furthermore, 
Heinrich K. placed much less emphasis on his biography and his former conduct 
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as a civil servant. In this, it illustrates the shift in petitions’ focus to life after 
prison and future prospects.

Johann Josef J. used rhetoric similar to that of Heinrich K.’s in a petition he 
sent fi fteen years later, in 1911, to appeal to the kaiser’s empathy. Johann Josef 
J. was a businessman from Aachen who had been sentenced to three years in the 
penitentiary for fraud in 1907. However, his approach diff ered in that he tried 
to generate awareness of ex-convicts’ general experience of being dishonored in 
Germany. His petition was completely dedicated to the diffi  culties his conviction 
created in his daily life and did not mention the off ense he had been sentenced 
for. Clearly, he did not consider this important in the context of his request.

What is striking in Johann Josef J.’s style is that he constantly shifted between 
a fi rst-person and a third-person perspective. He referred to himself in the third 
person as “the convict,” and even as “the miserable one” (der Unglückliche). In this 
way, he connected his personal experience with the general condition of other 
dishonored ex-convicts and created a sense of collective identity. He started his 
personal account by highlighting the shared experience—“I share in the general 
miserable fate of all released convicts”—and continued in this generalizing mode:

I cannot describe how diffi  cult it is to forge a good life as a citizen for those unlucky 
ones who, in the isolation of their sentences, have come to see things diff erently and 
now only want to survive in life but are forced to drag along the chain of dishonor 
behind them.111

Th e petition leaves the reader with the impression that Johann Josef J. was pur-
suing a higher political cause in his request for the restoration of his civil privi-
leges. In a sense, he truly identifi ed himself with the social group of dishonored 
felons.

One can clearly see the two diff erent discursive strategies when comparing 
Johann Josef J.’s petition to Peter J.’s. Peter J. and other former civil servants 
prided themselves on being law-abiding citizens, presenting their professional 
conduct as an extension of state power and downplaying their off enses as momen-
tary lapses. Johann Josef J., on the other hand, described his misery as an expe-
rience he shared with other ex-convicts. Th us, he expressed a sense of collective 
identity and used a vocabulary of political protest. In a way, he tried to convince 
the kaiser that ex-convicts were citizens with rights too. Johann Josef J.’s letter 
therefore reads more as a complaint about the consequences of his sentence than 
as a request for the restoration of his rights.

Both Heinrich K.’s and Johann Josef J.’s requests were rejected. Th e author-
ities advised against clemency primarily because both Heinrich K. and Johann 
Josef J. had previous sentences before their rights were stripped. In fact, Johann 
Josef J. had been sentenced six times.112 Heinrich K. had even been sentenced to 
an additional honor punishment by a diff erent court. Th e authorities therefore 
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categorized them as “habitual off enders,” referring to them as such in internal 
communications.

Over time, it became clear that people petitioning for the restoration of their 
rights came from various backgrounds. Th ere were civil servants, businessmen, 
artisans, street vendors, and even day laborers who were interested enough in 
their civil privileges to seek their restoration. Notably, the number of petitions 
sent in the districts of Aachen and Düsseldorf rose from the 1890s onwards, 
even though fewer people were deprived of their civil privileges.113 Perhaps this is 
not surprising. After all, as fewer people were sentenced to honor punishments, 
those who were came to feel more isolated. One possible explanation is that ex-
convicts had more trust in the rule of Wilhelm II.114 Another explanation could 
be that the end of economic crises made people more optimistic about their future 
prospects, which, in turn, made them more eager to have their privileges restored. 

Even though rehabilitation was formally an act of mercy, the discussion among 
local authorities increasingly revolved around prisoners’ conduct after release, so, 
in practice, dealing with such cases bore many similarities to rehabilitation as a 
reward for good behavior. In their petitions, civil servants initially often elabo-
rated on their honor in relation to their life conduct in offi  ce; in this context, they 
found the punishment most demeaning. If they used a vocabulary of entitlement, 
this entitlement was based on their biography. Th at is, they tried to utilize this 
“symbolic capital” to make their case.115 Other petitioners, however, eventually 
started to stress other misfortunes related to their conviction, particularly that 
they had become a burden on the community and wanted this situation reversed. 
Th ey hardly talked about their biography but emphasized their intention to 
become useful citizens in the future. In their experience, full citizenship was not 
just a privilege awarded for their honorable life conduct but something they were 
entitled to by virtue of their membership in a community—both the local com-
munity and the national community. Armed with this conception of citizenship, 
they sought to hold the state accountable and criticize what they perceived to be 
unjust practices in the penal system.
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Notes from this chapter begin on page 168.

Chapter 5

“THE BLESSING OF THE WAR”
World War I as a Chance for Rehabilitation

S

Disenfranchised felons used the formal rehabilitation process to negotiate how 
they could “pay for their crimes,” deploying various rhetorical strategies in doing 
so. Th ey either pointed out their upstanding character or stressed their deep sense 
of remorse. Meanwhile, the authorities could also express their sympathy in rela-
tion to a request, for instance, if an ex-convict enjoyed a good reputation locally. 
In their deliberations about rehabilitation cases, the local authorities assessed 
both the seriousness of the crimes and the character of the felons, weighing them 
against one another, as well as various social interests. Most often, they found 
enough reasons to deny a request, with many stressing the need for a legal pen-
alty to be carried out in full and for felons to “serve their time.” Yet, others were 
convinced that social cohesion was important and that disenfranchisement could 
disrupt the sense of local community. Generally, there was a contrast between 
the stance of the local and national authorities. Whereas the local authorities 
were more open to diff erent social interests, the national authorities were more 
adamant about denying rehabilitation requests out of respect for the penal code. 
Th is suggests that the clash between modern scholars’ focus on resocialization 
and moral improvement and lawmakers’ emphasis on justice and retribution was 
more trenchant on the national level than on the local one.

Th e outbreak of World War I seriously impacted these deliberations. Both 
prison offi  cials and ex-convicts increasingly conceptualized alternative ways of 
“paying for a crime,” and reconsidered the local and national interests of exclud-
ing or including ex-convicts in the army. Interestingly, welfare agents also started 
to assist disenfranchised felons get enlisted in the army for the sake of both the 
national community and the individual off enders. Historian Warren Rosenblum 
has previously argued that World War I “hastened the assimilation of the penal 
question into the social question.”1 One example was the pardon policy, which 
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was implemented to support the mobilization for total war and also helped to 
produce new welfare support initiatives for ex-convicts. Yet, while I, in part, draw 
on sources similar to those Rosenblum consulted for his study, I wish to highlight 
in this chapter how much disenfranchised felons, even at the height of war, were 
still treated as exceptional off enders with no entitlement to enlistment.

In this chapter, I will analyze the attempts of formerly incarcerated and disen-
franchised citizens to join the ranks in the early war years, as well as the attempts 
of policymakers to convince people that the war could help to rehabilitate them. I 
will demonstrate that these attempts largely failed; the national authorities could 
not be convinced that these off enders could join the military. Th is illustrates 
that the national authorities adhered tenaciously to the principle of excluding 
“dishonored felons” from the army. I will conclude the chapter by showing that 
only in the fi nal year of the war did the national authorities gradually set aside 
this “fundamental” principle, even though local authorities had already long been 
suggesting this change.

Remorse for a Momentary Lapse

Before World War I began, local authorities decided individual rehabilitation 
cases based on the nature of the off ense and the character of the off ender, debat-
ing each time which of these was more important. Sometimes the local author-
ities would even have completely diverging opinions about this. Carl H. from 
Werden, for instance, was sentenced in 1880 to six years in the penitentiary for 
a sex off ense and was deprived of his civil privileges for ten years. His case was 
peculiar in that he had no trouble fi nding employment after his release: he was 
immediately employed at a factory in his hometown. Nonetheless, he petitioned 
for the restoration of civil privileges, focusing predominantly on the notion of 
remorse:

I do not want to expound on how much I regret my misstep, how deeply it hurts me 
every day, how I still suff er from the deprivation of my civil privileges, how much I 
wish that His Majesty’s mercy would restore them to me . . . So long as this [punish-
ment] still affl  icts me, it will be impossible for me to improve my situation, and yet, 
my large family necessitates that I do so.2

In response to this petition, the burgomaster of Werden highlighted Carl H.’s 
good character, noting his respectability in his community.3 Th e state prosecu-
tor, however, found the character of the off ender irrelevant and emphasized the 
reprehensible nature of Carl H.’s crime, even adding, “Considering the case, the 
punishment even seems mild.”4

Remorse was a key notion in the image of the “typical criminal” that crim-
inologists (Kriminalisten) had in the fi rst half of the nineteenth century.5 Th ey 
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regarded criminals as human beings who had originally possessed a moral sense 
but turned to crime when they failed to obey the voice of their conscience. 
Since criminologists believed that this fall from grace was self-imposed, they also 
held that criminals’ return to a “normal” life should be an autonomous choice 
resulting from genuine remorse. Accordingly, many ex-convicts tried to cast their 
crimes as momentary lapses and to express their remorse in their petitions. Th ey 
hoped this would convince the authorities of their character as respectable citi-
zens and make them eligible for rehabilitation.

Carl H. repeatedly used the notion of remorse (Reue) in his petition to show 
that his crime was not a sign of anti-authoritarian sentiment. His expression of 
remorse, in fact, signaled loyalty to the state. Peter J., an off ender mentioned in 
chapter 4, similarly argued in his petition that his off ense did not arise from any 
form of rebellion against the state and its institutions. Rather, his off ense resulted 
from his wretched circumstances, which he even called a “stroke of fate” (Schick-
salsschlag). Like Carl H., Peter J. also repeatedly expressed his remorse.6 All in all, 
most of the civil servants who petitioned for the restoration of their rights down-
played their off enses, portraying them as unique events or momentary lapses 
that did not truly refl ect their character. Th e concept of remorse (Reue) comes 
up frequently in these requests to indicate that a person’s moral conscience was 
stronger than his status as a one-time off ender.

Peter J. also compared himself to other off enders in his petition: “I believe that 
I have been treated worse than a robber or murderer because at least they do not 
lose their civil privileges.”7 Th is raises the question of why this man was sentenced 
to the penitentiary in the fi rst place. As his petition detailed, he was dealing with 
a lot of money in his job and also loaned money to various people. In the end, 
he loaned more money than was readily available and was eventually arrested and 
convicted of fraud. Even though he considered his punishment just, he empha-
sized that he had never pursued any form of “pecuniary advantage.” Evidently, 
Peter J. knew that this was crucial because “pursuit of profi t” (Gewinnsucht) was 
a fundamental legal category that judges used to determine whether a crime was 
dishonorable.

Peter J. instead tried to convince the kaiser that he had committed his crime 
not for himself but for the benefi t of others. Interestingly, Peter J. argued that 
he used the money to good ends and that he believed that his punishment was 
deserved. In other words, he did not try to downplay the seriousness of his 
off ense but rather sought to change the perception of how it refl ected on his 
character. He considered his actions a crime and a breach of the trust bestowed 
on him, by which he showed that he had internalized the norms of professional 
conduct and compliance, but considered his actions permissible as he believed he 
had acted for the good of others.

In refl ecting on their crimes, ex-convicts used the fact that their off enses had 
not caused harm as ammunition. Albrecht Stein, the journalist no longer allowed 
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to use his doctor’s title (see chapter 4), averred that there were no excuses for 
forgery and that he deeply regretted his crime. Yet, he also noted in passing that it 
had harmed no one (except himself ), which he believed softened its seriousness. 
All in all, his petition displays a tension between his loyal remorse and his own 
judgment about his crime.

Judgment of both character and the crime were important. Some ex-convicts 
were able to count on a great deal of sympathy because their character was valued. 
Adolf M., for instance, was a civil servant employed in the municipal government 
of Müllheim as a bookkeeper for the public gas and waterworks. In 1891, he was 
convicted of embezzlement and sentenced to two years and nine months in the 
penitentiary, combined with a three-year suspension of his civil privileges. Atten-
uating Adolf M.’s crime, Müllheim’s burgomaster remarked that he liked “to 
live briskly” (fl ott) and simply could not resist appropriating some of the money 
he had to manage for his work. He thus seemingly suggested that Adolf M.’s 
off ense was excusable and added that Adolf M. had always been an outstanding 
civil servant for the municipality. In fact, the burgomaster was very involved in 
the case: he had assisted Adolf M. after his release from the penitentiary and was 
also trying to help him fi nd good employment. Yet, because this seemed nearly 
impossible, the burgomaster advised Adolf M. to petition for the restoration 
of his civil privileges.8 In general, the local governments seemed to place more 
emphasis on an off ender’s character, whereas the state prosecutors gave more 
weight to the nature of the crime. Th erefore, as was also visible in the case of Carl 
H., Adolf M. found it diffi  cult to get his sentence reduced. Even though he was 
clearly a valued member of his community, embezzlement was too serious a crime 
to be pardoned.

Nevertheless, local authorities also often used the accused’s character to 
highlight the reprehensible character of certain off enses. Th is became clear, for 
instance, in the case of Johann C. from the town of Crefeld, who was convicted 
of manslaughter. Crefeld’s burgomaster wrote a lengthy statement refl ecting on 
Johann C.’s general character. Johann C. had conducted himself very well after 
his release, he believed, but he still considered his crime unforgivable and exac-
erbated by Johann C.’s violent temperament. Moreover, he believed that Johann 
C. was more interested in getting his trade license back than in his civil privileges 
per se—a fact he felt spoke against the granting of Johann C.’s request. In other 
words, the burgomaster concluded that his strong interest in material matters was 
not a sign of good character.

War Pedagogy

Despite the prevalence of the notion of remorse in these petitions, some scholars 
expressed doubt about its function in criminal reform. At the end of the eigh-
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teenth century, penologists had already voiced such doubt, but around the turn 
of the twentieth century, such arguments resurfaced in academic journals.9 For 
instance, Moritz Liepmann, a proponent of the “modern school,” argued in a 
1902 essay for the Zeitschrift für die gesamte Strafrechtswissenschaft that emphasis 
on remorse in writings on solitary confi nement and moral reform in the fi rst 
half of the nineteenth century had been counterproductive: it had paved the way 
for hypocrisy since many convicts faked remorse and it was impossible to prove 
whether they were being “authentic.”10 Because many penal experts tried to deal 
with this problem of hypocrisy, however, Liepmann focused on arguing that the 
premises of these former administrators had been wrong.11 What society needed, 
he held, was not people continuously refl ecting on their past decisions and thus 
experiencing constant confl ict (friedlos) but people who could do their jobs nor-
mally and enjoy a peaceful life.12 With this societal need in mind, penal adminis-
trators should approach off enders they considered capable of reform. His line of 
reasoning aligned well with the modern school’s distinction between “corrigible” 
and “incorrigible” off enders.13

Interestingly, the outbreak of World War I prompted many people involved in 
the penal system to reconsider the importance of atonement and remorse and to 
fi nd alternative ways for off enders to “pay” for their crimes. Th e war even revived 
Schmölder and Küppers’s idea of putting (former) penitentiary inmates in the 
army.14 Th ese suggestions arose in the context of more general debates about the 
war’s pedagogical eff ects and the opportunities it generated to reform the educa-
tional system.

Inspired by the enthusiasm in the early months of the war, many renowned 
German pedagogues regarded the confl ict as having the potential, as a source of 
moral education, to boost the spirit of the people.15 One such pedagogue was 
philosopher Rudolf Eucken. In a lecture at the University of Jena in 1914, he 
addressed the idea of the war’s “moral powers” (sittliche Kräfte), suggesting that it 
could destroy the “selfi sh inclinations” of people who participated in it by creat-
ing a much-needed sense of mutual fellowship among the German people.16 Th e 
famous drafter of the “Ten Commandments of Wartime Pedagogy,” Th eobald 
Ziegler, expressed similar thoughts in a lecture in the war’s early months, referring 
to the war as an “educator” of the people.17 Although he conceived of the war as 
an unwelcome event, he held that the war could create a stronger sense of com-
radeship,18 bolstering this argument with a comparison to the war of 1870. Th e 
experiences of the soldiers during the German wars of unifi cation and the Franco-
Prussian War were crucial to generating a sense of mutual citizenship in the Ger-
man Empire. In his words, this war created a set of “extraordinary Germans” that 
could thereafter serve the German nation.19

Th us, an important question of the so-called “War Pedagogy” was whether the 
experience at the front had a function in the moral education of German citi-
zens.20 Earlier, Ziegler had expressed more nuanced beliefs about warfare. In his 
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infl uential book Das Gefühl, a book on people’s sentiments in general, he painted 
a diverse picture of the infl uence of war on the moral senses of its participants. He 
argued in two directions: on the one hand, war could disrupt people’s feelings of 
selfi shness and could create enthusiasm for the common good, but, on the other 
hand, the experience of war made people blunt, “one-sided, narrow, rough and 
cruel.”21 At the outbreak of the war, Ziegler left out this second aspect, but other 
commentators did argue for a more diverse understanding of the eff ects of war 
on the participants. Based on his own experiences with warfare, the German art 
critic Erich Everth, for instance, wrote that war always had “polar” eff ects on its 
participants; it had the potential to strengthen the strong and weaken the weak.22

Th is debate about the war’s impact on the sentiments of the people fi gured 
particularly prominently in the question of convicts. Some penal experts adopted 
Ziegler’s and Eucken’s wartime views about the confl ict’s positive eff ects and 
applied it to questions of criminal justice. Th ey believed that the war would not 
only make “normal” citizens better people but also ex-convicts. Enlistment could 
thus truly become a “school” for degenerate citizens. A governor from Zwickau 
suggested, remarkably, that convicted felons be sent off  to the front immediately, 
even before they were incarcerated.23 Yet, in this debate, as in others, the dis-
tinctions between types of off enders proved crucial. For instance, this governor 
only wished to apply his suggestion to off enders who had acted out of “youthful 
naiveté,” not to serious habitual off enders.

Many people who worked with convicts and ex-convicts were also convinced 
that the war could positively impact them. Th e German prison societies, like 
the Berlin-based Society for the Reformation of Convicts (Verein zur Besserung 
der Strafgefangenen) or the Prison Society of the Rhineland and Westphalia 
(Rheinisch-Westfälische Gefängnisgesellschaft), supported ex-convicts seeking 
rehabilitation. In fact, as the president of the Hamburg Prison Society, Heinrich 
Seyfarth, argued in 1915, it was the key priority of these societies to help annul 
the secondary sentences of formerly incarcerated individuals.24 Consequently, 
prison societies actively contributed to the increase in rates of petitions seeking 
the restoration of people’s right to join the army. Th e annual account of the Soci-
ety for the Reformation of Convicts from 1914 indicated that a large population 
of ex-convicts utilized the same rhetoric about military service in the hopes of 
getting rehabilitated: “Many ex-convicts turned to us to help them be allowed to 
join the army. One can say with certainty that most were less inspired by fi nancial 
distress than by patriotism and the fi ery desire to rehabilitate themselves in the 
war.”25

Th e members of the society were very supportive of ex-convicts’ eff orts to 
join the army. Th ey even stated that these individuals’ “brave conduct” on the 
front indicated that prison societies’ assistance had succeeded, thus endorsing the 
quality of their work. Moreover, they presented this success as an argument for 
their professional point of view—that the best way to combat crime was to release 
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ex-convicts into society, with participation in the army being one component of 
active involvement in society. Just like the Berlin Society for the Reformation of 
Convicts, the West-Prussian Prison Society estimated that most of these petition-
ers aimed to get rehabilitated in the war because they saw the war as an opportu-
nity to pay for their off ense in another way.

“From the Military Perspective”

Even though penal experts actively sought to convince offi  cials that ex-convicts 
were both enthusiastic about joining the war and could contribute meaningfully 
to it, it remained unconventional to integrate penal policy and army discipline in 
the confl ict’s early years. Army offi  cials still insisted that recruiting such individu-
als would threaten the “honor of the army,” and the amnesties granted in the fi rst 
months of the war did little to change their stance. Th e fi rst of wave of amnesties 
in Germany on 4 August 1914 immediately pardoned German citizens convicted 
of acts of resistance against the state power and attempts to create public disorder, 
among others, and dropped ongoing legal proceedings for the same crimes. As a 
result, numerous Social Democrats convicted for public disturbance or insulting 
the authorities were released. Th is amnesty was partly due to the outbreak of the 
war, as part of the politics of the so-called Burgfrieden: partisan rivalries were 
set aside to support the government in its war aims.26 Th e kaiser’s offi  cial text 
accompanying the decree noted that the amnesty would encourage Germans’ 
patriotism, promoting their willingness to make sacrifi ces for the greater cause.27

Th is large-scale amnesty was not unique to Germany but was also granted in 
other countries during the war, mainly to reduce labor shortages and to mobilize 
additional soldiers.28 Nonetheless, the kaiser’s granting of amnesty raised ques-
tions. Could participation in the war actually serve to rehabilitate the off enders? 
Also, what would happen to the charges that had been dropped after the war had 
ended? A prominent Augsburg lawyer, Joseph Fischer, asked precisely this in an 
article in the Berliner Tageblatt. After all, the decree had not made it clear whether 
this amnesty constituted a permanent acquittal or just a postponement of prose-
cution. Fischer argued that it would be fair for the accused not to have to stand 
trial after the war, essentially recommending that war participation function as a 
form of legal rehabilitation for these off enders.29

It is important to stress that this amnesty did not address the possible rever-
sal of convicts’ stripped rights, so a signifi cant group of ex-off enders remained 
excluded. Soon after the fi rst amnesty had been granted, it became clear that the 
authorities were fi rmly adhering to their principle of excluding such “serious” 
off enders. In fact, when the Minister of the Interior learned that many disen-
franchised felons were sending petitions for the restoration of their rights, he 
sent a circular to local state attorneys urging them not to treat the amnesty as an 
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occasion to rehabilitate former penitentiary inmates or other people deprived of 
their civil privileges. He considered it extremely important that the local author-
ities maintain this rule because rehabilitation “from the military perspective . . . 
is fundamentally unwanted.”30

“Even the Social Democrats!”

Nonetheless, local state attorneys also had to think about the potential added 
value of ex-convicts in relation to their wartime ambitions. Each petition for a 
disenfranchised felon that reached the offi  ce of the district president in Aachen 
prompted the state attorney to individually assess the ex-convict and, when reha-
bilitation was not granted, to provide a detailed explanation. One case was that 
of Wilhelm A., a factory worker from Aachen. Having been sentenced at least 
twelve times for petty theft and other off enses, he was denied rehabilitation in 
December 1915 even though his petition mentioned that he was eager to join 
his brothers, who had been decorated with the Iron Cross for their service, in 
fi ghting the war. He even added that the only place he really felt happy was at the 
front.31 Th e state attorney of Aachen denied Jacob H.’s request on the grounds 
that he repeatedly made unfounded criminal reports, was involved in many 
“dubious” lawsuits, and regularly engaged in legal proceedings to insult his fellow 
citizens: “Jacob H. is a malicious, spiteful and ruthless human being, who enjoys 
upsetting his opponents with denunciations and such things.”32

In rejecting these requests, the state attorneys supported the idea that the enlist-
ment of such individuals would endanger the army’s honor. In denying Jakob P.’s 
request, the state attorney even made this point explicitly: “it is in the interest of 
the army and the reputation of Germany that convicts and people like them are 
forbidden from becoming soldiers.”33 Th ese examples show that the local author-
ities actively appropriated the notion of exclusion of ex-convicts in their day-to-
day deliberations because they felt that the army (and thus the reputation of the 
German Empire in general) needed to be safeguarded from their infl uence.

Th e amnesty, however, was important to many ex-convicts as it prompted 
refl ection on their own situation. One such ex-convict was Karl H., a resident of 
Roelsdorf, who wrote a petition for his right to join the army to be restored on 
1 August, the very day Germany declared war on France. A 32-year-old former 
soldier convicted of embezzlement, he had been deprived of his civil privileges 
(including the right to join the army) for a period of fi ve years by a local court in 
1912. He strongly opposed his exclusion from joining the troops: “I have atoned 
a lot for my actions, and have borne much discrimination, but the expulsion 
from the army is too much. I was always a good soldier and want to be one today. 
I give and sacrifi ce my life for your majesty.”34 Karl H.’s tone in his petition to the 
kaiser was both very patriotic and desperate.
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After Karl H. heard about the amnesty, and when the authorities failed to 
react quickly, he continued to write petitions, not only addressed to the kaiser 
but also to his wife Augusta Victoria and his children. In the end, he wrote four 
petitions, underscoring his desperation. In his second letter, Karl H. directly 
commented on the imperial amnesty of 4 August, specifi cally comparing his own 
off enses to the types of charges the amnesty had caused to be dropped. In his 
mind, embezzlement was not worse than many political off enders’ crimes (public 
disturbance, lèse majesté). Th e release of “Social Democrats” was particularly 
hard for him to bear (“. . . even the Social Democrats!”). His own off ense had 
solely harmed a “private individual,” he argued—harm he felt he was capable of 
repairing—whereas Social Democrats had harmed the entire nation.35

On 21 August, he wrote another petition, this time addressed to the eldest 
son of Wilhelm II (Crown Prince Wilhelm). With the inclusion of the following 
remark, he left no doubt that the war was his main motivation for writing: “In 
this diffi  cult time, when the motherland is under attack by its enemies to such a 
degree and everything depends on the kaiser’s call to sacrifi ce our comforts and 
our blood, I am unhappy not to be worthy to take up arms with the others.”36 
When this third petition failed, he wrote the Duchess of Braunschweig, the kai-
ser’s youngest daughter, making nearly the same request.37 In these four petitions, 
Karl H. sought to renegotiate the seriousness with which his crime was perceived 
compared to others and believed one should distinguish between crimes that 
harmed the interests of the nation and those that only hurt other individuals.

In many other petitions for the restoration of rights, petitioners expressed a 
clear desire to fi ght for the nation, particularly out of solidarity with other war 
participants (often friends and family members). In addition, they infused their 
statements with a sense of strong masculinity and an emphasis on their physical 
characteristics, which gave their requests a bodily dimension.38 For example, 
Joseph S., a 38-year-old former coachman from Aachen, wrote in his petition: 
“As a young and strong single man, my heart bleeds in my body as I sit by and 
watch my comrades march into the battlefi eld and I have to stay behind.”39 Many 
also brought up past experience in the army to underscore their competence and 
their added value to the cause. Jacob H., for instance, a former non-commis-
sioned offi  cer deprived of his civil privileges for a period of fi ve years, focused in 
his petition on his inability to fulfi ll (what he believed to be) his “duty” to fi ght 
for Germany’s honor.40

Quirin P. echoed ex-convicts’ wish to join the war in order to pay for their 
off enses in his petition from 1921, several years after the confl ict was over. 
Although his immediate cause for petitioning was to obtain a trade license (Frei-
handelserlaubnis), which he could not do without the restoration of his rights, the 
war played an important role in his narrative. He had been convicted for assisting 
a married couple to obtain an abortion in 1912. He stated that his crime had not 
been motivated by profi t, but that he did it out of “genuine human charity,” since 
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the woman was threatening to attempt suicide if he refused to help. Quirin P. 
used the oft-repeated argument that his off ense was a one-time lapse to convince 
the authorities that he was a law-abiding citizen. He underscored this by refer-
ring to his off ense as a misdemeanor (Vergehen), although it was unequivocally 
regarded as a felony (Verbrechen) in the legal vocabulary of that time.41

As noted, Quirin P.’s petition of 1921 focused on the war. Th e history of his 
case helps clarify why. When his off ense became public knowledge, Quirin P. fl ed 
the country, but he returned to Aachen when the war began in 1914 and enlisted 
voluntarily. In his 1921 petition, he recalled that he had wanted to fi ght in the 
war “shoulder to shoulder” with his sons, and concluded that he could pay for 
his crime with his military service: “I preferred a heroic death over a ticket to 
the penitentiary as atonement for my off ense.”42 Although he returned injured 
from the battlefi eld in 1915, he was convicted and sentenced to two years in the 
penitentiary and ten years without civil privileges. Quirin P.’s hope for rehabilita-
tion as a citizen through military service was a false one since he was nonetheless 
sentenced for his crime. Quirin P.’s case is interesting since it demonstrates how 
ex-off enders, even so many years after the war, still entertained and expressed 
their own ideas about “paying” for a crime in battle.

During the war, some experts in academic journals complained about dis-
honored ex-convicts’ “phantasm” of paying for their off enses in this way. “Even 
though they believe that they have their duty to fulfi ll,” Ernst Kleeman, a prison 
minister from Leipzig, commented in the Archiv für Kriminalanthropologie, “they 
stand under extra scrutiny and will be immediately eliminated if they enlist.”43 
Nonetheless, petitioners continued to draw on the idea that the war could be 
viewed in various ways as a chance for rehabilitation. Th e petitioners either 
evoked their interest in joining the army as proof of their good and honorable 
intentions, or they argued that the front allowed them to atone for their sins 
by being useful to the nation. In another sense, the war experience itself was 
supposed to be seen as a form of atonement. Th ese ideas, in fact, constituted 
an alternative idea of punishment and rehabilitation that both former prisoners 
and welfare workers set against the traditional idea of remorse and atonement as 
possible grounds for rehabilitation.

Able Bodies in Search of Rehabilitation

Although the idea of paying for their crimes in alternative ways motivated some 
convicts to petition to join the army during World War I, some cited other 
reasons as well. One reason addressed in the petitions was that enlistment could 
provide a decent living. Nonetheless, members of prison societies favored the 
atonement argument for wartime participation. Th erefore, they were eager to 
present evidence that war participation had a positive eff ect on people who had 
previously chosen a path of crime.
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But what constituted such evidence? Although crime statistics were occa-
sionally brought up to support the benefi ts of war participation on criminals, 
they were seriously fl awed.44 Nevertheless, this did not stop some from utilizing 
these statistics well after the war to argue that war enthusiasm had led to decreas-
ing crime rates.45 One salient development in the statistics was the tremendous 
decline in the German prison population. Of course, this was largely due to 
the broad amnesties the kaiser granted on several occasions. Th e amnesty from 
August 1914 was one of three in the fi rst month of World War I, and many more 
followed.46 In light of the large numbers of freed prisoners and charges dropped, 
commentators like Joseph Fischer justifi ably raised the question of what would 
happen to these ex-convicts who had enlisted once the war ended.

Ernst Kleeman, by contrast, feared that the prison exodus was only temporary 
and that prisons would fi ll up immediately after hostilities ceased.47 In other 
words, he believed the war would not seriously impact the morality of most 
German convicts in the long term. Once crime rates, especially youth crime 
rates, started to rise again in the second half of the war, many people warned 
in the national and local media that the prison exodus presented a frightening 
scenario.48 Criminologist Robert Heindl, for instance, in the Leipziger Neueste 
Nachrichten, wrote that criminals should be detained even more securely during 
the war rather than set free because they could cause more trouble. He also 
feared their biological impact: setting criminals free, he argued, meant providing 
them with the opportunity to procreate. Th us, he even proposed to organize 
concentration camps to prevent them from procreating while free.49 Many of 
these commentators likewise found it reprehensible that (ex-)prisoners could 
be recruited for the war. For instance, urging policymakers to dismiss this idea 
immediately, a journalist for the Leipziger Neueste Nachrichten actively contrasted 
the German “purity” regulations in conscription policy to the enlistment policies 
in France, where the French army had enlisted a regiment of Zwawa Berbers 
(Zouaves). Although the Zouaves were not a group of ex-convicts, they were 
“aliens,” highlighting France’s less protective policies. In essence, this journalist 
equated ex-convicts with foreigners. Th e German army, by contrast, protected 
its honorable nature by excluding ex-convicts from the ranks: “We want to leave 
Zouave regiments to the French.”50 

Welfare agents and prison offi  cials, on the other hand, based their coun-
terargument initially on the war enthusiasm they claimed to have observed in 
the German prisons during the fi rst months of the war. A pastor employed at 
the penitentiary in Insterburg in Eastern Prussia, for instance, recalled that the 
mobilization of August 1914 had seriously improved the general mood among 
the inmates:

At this moment, one thought touched the hearts of all: that the sounds of mobiliza-
tion, which tore so many sons of the fatherland loose from their normal environment 
and occupation, would also bring fundamental changes for prisoners, in other words, 
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that it would mean freedom for them. After all, there is a large portion of the 450 
inmates who had worn the royal army uniform in honor (or dishonor) and who on the 
battlefi eld hope to restore their human dignity for their fatherland.51

According to this prison pastor, the Augusterlebnis that so many people recalled 
from the fi rst month of the war was not only experienced on the streets of bigger 
cities in Germany but could also be found in the country’s institutions of con-
fi nement.52 Of course, we should be careful not to conclude from these remarks 
that all prisoners were eager to join the army; they are better understood as the 
pastor’s way of arguing for the importance of the pedagogical principles of crim-
inal policy. If prisoners were so enthused by the war, he reasoned, perhaps they 
could even become useful in the war and join the troops to fi ght for “the honor 
of the German nation.”

Prison governors and welfare society members frequently used this “enthu-
siasm” to argue that the war brought out human beings’ better sentiments, 
even among detained criminals. Rudolf Franz, a pastor in the women’s prison 
in Voigtsberg, spoke in this context of “the blessing of the war” for convicts.53 
Franz, however, did fi nd that the situation was somewhat diff erent among female 
inmates. In his view, immediate war enthusiasm was clearly a masculine reaction, 
whereas women were more inclined to react with fear and anxiety. Gradually, 
though, female prisoners also showed their willingness to support the war, he 
argued. Th rough this contrast, he could also emphasize the strong masculinity 
one could still fi nd in the male prisoners. Yet the question remained whether the 
prisoners’ enthusiasm constituted mere opportunism or a genuine manifestation 
of moral improvement.

Following Ziegler and Eucken’s pedagogical principles, experience on the front 
was the most signifi cant aspect of the war that people believed could stimulate 
goodness in people. Th e ultimate proof of this, however, had to be found in the 
personal accounts of former inmates who had joined the fi ght. Some prison 
offi  cials possessed letters from former prisoners who had fought on the front and 
used them as testimonials to persuade people that war had a pedagogical eff ect on 
ex-convicts and that they did not undermine the army’s honor.

Similarly, presidents of welfare societies for prisoners were eager to demon-
strate the honorable intentions of many of their clients. Th e annual account of 
the Prison Society of the Rhineland and Westphalia, for example, referred to a 
letter it had received from a man the society had assisted in his eff orts to join the 
ranks. Th e former convict had expressed his gratitude to the welfare society but 
also shared his belief that he had now truly atoned for his crime(s) after fi ghting 
for his nation in the war.54 Welfare societies for ex-convicts enthusiastically wel-
comed testimonials like these.

Heinrich Seyfarth, a key fi gure in the German welfare organizations for dis-
charged prisoners, also used such testimonials to make a similar point in a 1916 
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article for the Blätter für Gefängniskunde.55 He was a strong advocate of the idea 
that prisoners should be enlisted in the war, even those deprived of their civil 
privileges and those still in prison, since fi ghting for the nation helped them 
become better human beings more eff ectively than incarceration. Furthermore, 
he argued, many former prisoners wished to participate in the war: “even among 
the off enders with lengthy criminal records are people who have a burning desire 
to rehabilitate themselves in the war.”56

To underscore prisoners’ wish to serve in the war, Seyfarth elaborated on 
a correspondence he had with one of the former convicts he had represented, 
Hugo B. from Hamburg. Convicted of multiple crimes, such as embezzlement, 
theft, and causing mayhem, Hugo B. still had the right to enlist, so he voluntarily 
joined a regiment in Bavaria the moment the war broke out. Th ough injured 
repeatedly during battle, he remained at the front to fi ght for the German nation, 
even receiving the Iron Cross for the courage he demonstrated. Seyfarth cited a 
letter Hugo B.’s captain had sent to the ex-convict’s mother, who spoke of the 
“courage and intrepidity” her son had displayed during the war. Seyfarth also 
mentioned that he had personally met with Hugo B. after a serious injury had 
forced him to return from the front and that Hugo B. had proudly showed him 
his decorations.57 Seyfarth used this story, one of many he claimed to know, to 
demonstrate the positive contribution formerly incarcerated individuals could 
make to the war cause.

In an article published the previous year, Seyfarth had already mentioned that 
he had personally helped fi fteen former prisoners from Hamburg join the ranks, 
none of whom had had a damaging eff ect on the morale of the troops, and eight 
of whom had even received the Iron Cross for their courage at the front.58 Sey-
farth reinforced the positive eff ects the war had on them by referring to some of 
the letters they had sent him. Seyfarth also contrasted these stories with examples 
of excluded ex-convicts and prisoners deprived of the right to join the army. One, 
for instance, had become seriously depressed and mentally unstable.59

Th e question of whether the use of (former) prisoners in the war was advanta-
geous to the military or the prisoners themselves was not a real dilemma for the 
people involved in this debate. In fact, most saw it as mutually benefi cial: what 
was good for the war was also good for these ex-convicts and vice versa. How-
ever, the ex-convicts’ physical constitution was of primary importance to many, 
making their usefulness to the army a key concern. Hence, many of the prison 
offi  cials, including Seyfarth, often resorted to talking about the “bodies” that 
could be made useful in the war.

Th us, the welfare agents combined two rhetorical strategies in their eff ort to 
convince offi  cials to accept ex-convicts into the ranks. On the one hand, they 
argued that the prisoners’ moral disposition was not as bad as was often believed, 
and that participation in the war could only improve their disposition. On the 
other hand, they shifted attention away from prisoners’ moral disposition to 
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their physical strength, maintaining that manpower needs outweighed concerns 
about the honor of the army. Seyfarth, as one representative of this group, even 
believed that forty thousand or even fi fty thousand extra men could be recruited 
for the war if the government followed his recommendations.60 Sometimes, again 
stressing prisoners’ bodily strength, welfare agents even argued that they could be 
used in labor units if they were still not considered fi t to fi ght at the front.61 Th us, 
even this kind of labor, indirectly supporting the war eff ort, could be conceived 
of as a form of atonement.

A Legal Breakthrough

All in all, the war prompted many ex-convicts to try and change their situation, 
with many welfare agents and prison offi  cials supporting them in their eff orts. 
On the national political level, however, the authorities only gradually shifted 
their perspective. Th e high number of ex-convicts in German society was a fre-
quent topic during the war, but some commentators argued that this crisis only 
arose out of the circumstances of the war, whereas others believed that the war, 
in fact, presented an opportunity for long-needed reforms. Ernst Mamroth, a 
lawyer of good reputation from Breslau, for instance, wrote an open letter to the 
Berliner Tageblatt in August 1915, a year after the war broke out, arguing that 
the government could fi nally revise the general system of civil privileges and their 
possible suspension as it was untenable in wartime.62 Many German academics, 
too, echoed this idea that the war constituted an opportunity to reform the legal 
system; one of their “wartime ambitions” was to fi nd a solution to the problem of 
citizens being legally excluded from war participation.63

In the second half of 1916, after Field Marshal Paul von Hindenburg and 
General Erich Ludendorff  assumed command of the German forces, the situation 
for disenfranchised off enders started to change. In a renewed attempt to win the 
war, these commanders put more emphasis on extracting manpower for it.64 In 
December of that year, a true break with the prior policy occurred—one clearly 
motivated by this growing need for manpower: the High Command pushed 
the kaiser to issue a new decree; this time, however, the decree did not grant 
amnesty, like the ones before it, but enabled “dishonored” ex-convicts to regain 
their eligibility to join the army. Delaquis emphasized the decree’s signifi cance by 
highlighting its reversal of the “sacred and inviolable” legal measure of excluding 
dishonored citizens.65

After the decree of December 1916, local authorities were asked to actively 
search for people sentenced with the loss of honor. In May 1917 in the district 
of Aachen, fourteen people whose civil rights had been suspended were found 
and voluntarily enlisted; the public prosecutor considered them eligible for the 
restoration of their right to join the army. Th ese people had been sentenced for 
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various off enses, including robbery, trespassing, begging, and smuggling. One of 
them, Josef S., was sentenced for pimping in combination with physical abuse.66 
It is striking that someone with these off enses on his record was included in 
the public prosecutor’s list of potential recruits as pimping was often explicitly 
mentioned by legal scholars as a primary example of a dishonorable off ense. Th at 
such an individual was deemed eligible to join the army shows that the mentality 
regarding exclusion had truly changed within a short period of time.

Nonetheless, the authorities were likewise repeatedly asked to be consider 
“dishonored” ex-convicts’ eligibility for the war very carefully. Th e decree pre-
sented an obvious confl ict to some conservative leaders. Although many were 
still attached to the idea of exclusion, they also saw prisoners’ potential usefulness 
for the war. Th e de facto commander-in-chief Erich Ludendorff  was one such 
conservative. In a letter to Chancellor Georg von Hertling in December 1917, 
he tried to raise awareness of the “social evil” ex-convicts who were not active in 
the army generated in Germany. Ludendorff  expressed his belief that the policy 
of excluding ex-off enders, combined with the wartime circumstances, created a 
social and economic problem and wasted a great deal of potential manpower.

At the same time, he did not wish to dispense with the idea of dishonoring a 
certain class of ex-convicts. Th us, Ludendorff  tried to persuade Hertling to make 
a change in policy that could fulfi ll the ideas of punishment, retribution, and 
rehabilitation, but likewise address German people’s “rightful discontent.” Th is dis-
content derived from ex-convicts being employed in other sections of the German 
economy, receiving considerable money for little output, while soldiers at the front 
endured tremendous “stresses and strains” (Strapazen) for less payment. Clearly, 
Ludendorff  felt that this discontent was “rightful” as it confl icted sharply with his 
own ideas about the moral economy of the German Empire, wherein “dishonored” 
convicts should not be better off  than soldiers: “Former penitentiary inmates enjoy 
the protection of the fatherland just as much as any other person. I do not see why 
they could not be made useful for the fatherland with the same pay as the soldier.”67

Consequently, Ludendorff  urged Hertling to fi nd a way to make “dishon-
ored” ex-convicts useful for the war while upholding their demeaned status. His 
own suggestion was to employ them in the army but “without any honorable 
appearance” (meaning without a uniform and with less pay). Ludendorff  clearly 
disagreed that serving in the war could morally improve off enders but still tried 
to utilize their manpower in a way that aligned with traditional ideas of punish-
ment, retribution, and rehabilitation by creating several new distinctions within 
the army. In other words, unlike welfare agents who advocated that former pris-
oners could restore their honor in the war by joining the ranks, Ludendorff  tried 
to mobilize their labor while retaining their “dishonored” status with the argu-
ment that this would help repay their “normal” debt to society.

Despite Ludendorff ’s (and others’) wishes to the contrary, most of the “dis-
honored” ex-convicts were called to join the troops at the front in the fi nal year 
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of the war. Th e Ministry of Justice estimated that approximately 1,500 (ex-)con-
victs availed of this opportunity.68 Although this recruitment (probably) did not 
change the course of the war, it did mark a crucial change in ideas about punish-
ment and rehabilitation in the German Empire. Th e war challenged many of the 
seemingly entrenched ideas about crime and punishment, paying off  one’s debt to 
society, and the possibility of moral improvement. Various people involved in the 
penal system or conscription policy reinterpreted these ideas, dramatically revis-
ing the fundamental separation between the army and penitentiary inmates that 
had marked the moral economy of punishment, retribution, and rehabilitation 
before the outbreak of World War I. Yet, this was only possible in an alternative 
moral economy that either defi ned “honor” and “rehabilitation” in diff erent 
moral terms or conceived of paying off  one’s debts in a new way.

Th e historiographical debates about the practices of inclusion and exclusion in 
the German army during World War I have been dominated by questions of age 
and citizenship. Yet, the question of including ex-convicts in the army was just 
as important to the historical actors deciding on matters of military conscription 
during this period.69 Initially, the offi  cial policy concerning disenfranchised fel-
ons remained clear: they were to be excluded from joining the army—regardless 
of any possible reformatory eff ects army service might have had. Th e granting of 
several waves of amnesty during the fi rst months of war did not change anything 
about this situation. Only in the fi nal one and a half years of the war did perspec-
tives begin to shift. Th e amnesty of December 1916 clearly played an important 
role in this change as it encouraged people to justify the temporary lifting of legal 
rules in ways that aligned with their beliefs about punishment and rehabilitation. 
Nonetheless, this did not mean that the legal constellation at the end of the war 
was completely new. Th e amnesty had temporarily raised hopes that ex-convicts 
could be rehabilitated after the war in accordance with offi  cial legal procedures, 
but no such “right to rehabilitation” was introduced. Even so, the changing 
understanding of the moral economy did make it easier for people to argue in 
favor of such legal reform in the postwar period.
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Notes from this chapter begin on page 200.

Chapter 6

“YOUR HONOR IS NOT MY HONOR”
Disenfranchisement and Rehabilitation as a Political Battleground 

from the War to the End of the Weimar Republic

S

Th is chapter describes the critique of felony disenfranchisement that erupted in 
the Weimar Republic. From the mid-nineteenth century, felony disenfranchise-
ment had been criticized by some scholars as a severe hindrance to ex-convicts’ 
reintegration and moral improvement, but during and after World War I, it 
increasingly came to be viewed as an “uncivilized” punishment—a relic that 
needed to be abolished. In the fi rst months after the war, opposition to disen-
franchisement clearly grew in scholarly circles. Plans to abolish the punishment 
suddenly became very serious and were actively debated in the circles of the 
Internationale Kriminalistische Vereinigung (IKV). Th is debate was novel in that 
it did not focus on judges’ verdicts but on felony disenfranchisement itself, along 
with the fundamental distinction between “dishonorable” actions and morally 
permissible off enses.

Th is chapter also shows that, even though the debate was mostly confi ned to 
scholarly circles, the general public had likewise begun to feel that felony disen-
franchisement served no purpose. Indeed, in the early Weimar Republic, critics of 
felony disenfranchisement were ascendent. Th e Reichstag was close to abolishing 
the punishment from the penal code, but in the mid-1920s, the mood shifted in 
favor of the punishment’s advocates. Th e assassination of the infl uential politician 
Walther Rathenau and the subsequent introduction of the Republikschutzgesetz 
(Law for the Protection of the Republic) can be seen as a turning point. Following 
these events, infl uential scholars started to reevaluate felony disenfranchisement 
as a means of producing solidarity. Th e reform of penal law, which by that time 
was well underway and included the abolition of felony disenfranchisement, was 
put on hold in 1922. Th e idea that felony disenfranchisement enhanced a sense 
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of community spread to several political parties, becoming part of their agendas. 
In the end, the Nazi Party also highlighted it in its agenda, but it importantly 
subordinated the notion of honor to that of the Volk. Th is would not have hap-
pened, however, had the notion of “dishonorable disposition” not already become 
a battleground in eff orts to persecute revolutionaries after the war.

Th e Revolutionary Postwar Era

Th e immediate postwar era was a time of great political turmoil. In Novem-
ber 1918, Socialist Party members proclaimed the republic after the leader of 
the Majority Social Democratic Party of Germany (MSPD), Friedrich Ebert, 
had been appointed Reich Chancellor and Kaiser Wilhelm II had abdicated the 
Prussian and German crown. In the period that followed, Germany witnessed 
numerous violent confrontations between left-wing revolutionaries and right-
wing paramilitary groups. In the midst of these, in January 1919, the government 
formally in charge announced that there would be elections for the “National 
Constitutional Assembly” (Verfassunggebende Deutsche Nationalversammlung). 
Th e National Assembly (afterward known as the Weimar Assembly) functioned 
as the provisional German parliament.

Holding elections for this assembly was, in many ways, a historical achieve-
ment in itself; for instance, they introduced women’s suff rage, resulting in the 
voting procedure being ahead of its time from an international perspective.1 
Meanwhile, in the Prussian voting system, the MSPD had managed to abolish 
the Dreiklassenwahlrecht (see discussion in chapter 2), making the elections in 
Prussia more equal, too. Th us, in a short time, German politicians had achieved 
a great deal on the level of electoral policy. In the Social-Democratic press, the 
German electoral system was, indeed, often celebrated as the most liberal voting 
procedure in the world (das freieste Wahlrecht der Welt).2

What was innovative about the Weimar Constitution, which the National 
Assembly passed in August 1919, was that it explicitly listed the individual rights 
of all German citizens for the fi rst time. As discussed in chapter 1, up until that 
time the civil privileges had been defi ned in the penal code. However, since the 
penal code remained unaltered in 1919, this created a peculiar parallel system: 
the civil privileges (bürgerliche Ehrenrechte) defi ned in penal law coexisted with 
the civil rights (staatsbürgerliche Rechte) defi ned in the constitution.3 Th is explains 
why, in the case of franchise rights, for instance, the constitution did not guar-
antee an unconditional right to vote but relegated this to the voting law. Th us, 
despite its progressivism, the Weimar constitution had no real signifi cance for 
the provisions on felony disenfranchisement. Consequently, it remained a harsh 
reality in many ways after the war: a wave of crime in the fi nal year of the war led 
to many people having their rights suspended.
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In fact, there were still initiatives to instrumentalize felony disenfranchisement 
for various political ideologies, for example the socialist ideology. In April 1919, 
during the second Reichsrätekongress, Arthur Crispien, at that time an infl uen-
tial member of the Independent Social Democratic Party of Germany (USPD), 
suggested that felony disenfranchisement be included in the voting policy for 
works councils, which emerged all across Germany in the aftermath of Word War 
I. Crispien argued that people who had acted dishonorably “from a socialist per-
spective” should be excluded from the voting procedure for the works councils; 
that is, those whose “socialist rights of honor” (sozialistische Ehrenrechte) had been 
suspended by a socialist court should be excluded from the franchise.4 Although 
it is not clear what Crispien meant by “socialist rights of honor,” the example 
shows that felony disenfranchisement was still a vivid element of political dis-
course in the postwar years, even in left-wing political circles.

Yet, the punishment’s future was uncertain in the early Weimar Republic. 
In fact, social engineers who believed that “society” and “community” could be 
planned with tools from the applied sciences increasingly infl uenced Weimar pol-
itics between 1919 and 1924.5 Th e sudden end of the war created an experience 
of a rupture, which numerous politicians welcomed as presenting a possibility 
of social and cultural renewal.6 Many citizens perceived this time as a so-called 
Traumland (dreamland) phase—a period of free-fl oating utopian ideas about the 
organization of society.7 Th e notion of a welfare state (Sozialstaat) was writ large 
in the Weimar Republic’s constitution, prompting a large expansion of welfare 
policies that had already been introduced in the German Empire.8 In the midst of 
politicians’ and social engineers’ attempts to build a new society from the ground 
up, the future of felony disenfranchisement was also debated, with more people 
feeling that felony disenfranchisement was incongruent with the idea of moral 
improvement.

Other historians of penal policy in the Weimar Republic have demonstrated 
the focus on welfare policy in the penal system of that time. Rosenblum, for 
instance, argues that there was a widespread consensus about the social function 
of penal policy in this era. Th e ideas of social engineers dominated the landscape 
of Germany’s interwar criminal justice system. Th is was most visible in the insti-
tution of welfare assistance to courts, and the implementation of the “stages sys-
tem,” a system that prepared inmates for life in freedom by granting them gradual 
benefi ts inside the facility.9 With the penal system so aligned with the philosophy 
of the social welfare state, the punishment of felony disenfranchisement was hotly 
debated. Two fundamentally opposed visions of its function and place in Weimar 
society existed in scholarly circles. One group was deeply critical of it and wanted 
to abolish it, while the other maintained that the punishment could benefi t 
German society by boosting the morale of the people. Both sides, however, were 
motivated by the same objective: to create a stronger sense of community in the 
new republic.
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Th us, advocates of felony disenfranchisement, whose opinions will be dis-
cussed further on in this chapter, believed that the punishment was indispensable 
to creating a much-needed sense of community in the deeply divided nation. 
Indeed, supporters of the republican form of government in the “improvised 
democracy” of Weimar tirelessly pursued a common narrative with a view to cre-
ating a sense of togetherness.10 In this context, these advocates felt that “dishon-
oring” felons would unite Germans in their aversion to these common enemies 
and create a sense of national belonging. Indeed, several historians have empha-
sized Weimar leaders’ eff orts to create a collective sense of national community 
and to affi  rm the cultural authority of the republic.11 Critics of felony disenfran-
chisement, however, believed that disenfranchisement undermined the sense of 
community as it generated disparities in society and frustrated the resocialization 
programs that were so central to many of Weimar’s reform initiatives.

Th ese two opposing ideas about the function of disenfranchisement, however, 
cannot simply be reduced to the disparity between the “classic” and the “modern” 
legal scholars. Even though advocates of felony disenfranchisement generally 
belonged to the circles of the “classics,” the most vocal people on both sides were 
actually members of the progressive IKV, sharing its “modern” take on penal 
policy. Some strong advocates were just as convinced as the critics that welfare 
assistance and resocialization programs were crucial, above all, in helping “corri-
gible” convicts to reform themselves into productive citizens.

Among liberal scholars, there were two main arguments for abolishing the 
punishment: the fi rst was informed by the broader ideology about the purpose of 
punishment and its connection to welfare policies; within this ideology, the stig-
matization of disenfranchisement was seen as a hindrance to off enders’ resocial-
ization. Th e second pertained to more immediate concerns converging around 
the “politicization” of the punishment in the immediate aftermath of the war. In 
this context, liberal scholars believed that the notion of the “dishonorable dispo-
sition” had become too much of a battleground in courtrooms and in the media.

Liebknecht’s Penitentiary Status as a Badge of Honor

As argued in previous chapters, a “dishonorable disposition” was crucial to disen-
franchisement sentences. Yet, immediately after World War I, this notion came 
to be contested as never before. Many revolutionaries sought to renegotiate what 
was considered honorable even more emphatically, while the judiciary’s applica-
tion of the punishment seemed ever more arbitrary. All in all, this increased the 
politicization of the punishment.

An important moment in this politicization was the trial against Karl Lieb-
knecht during World War I. In 1917, Liebknecht was tried for high treason for 
a second time; the fi rst trial had taken place in 1907 (see chapter 3) and ended 
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in him being sentenced to open custody.12 Th is time, he was charged with high 
treason after organizing a large demonstration to protest the war spending in 
June 1916. Th is famous trial ended diff erently than the 1907 trial as Liebknecht 
was sentenced with the very harsh punishments of penitentiary confi nement and 
disenfranchisement. Th e large group of followers that had gathered around Lieb-
knecht and Rosa Luxemburg was outraged,13 seeing the sentence as a clear sign 
that the judges had instrumentalized the war to legitimate this excessive punish-
ment in order to silence political protest. After the trial and his criminal convic-
tion, Liebknecht insisted that the exact wording of the plea he made before the 
high court in Leipzig after hearing the verdict be included in the records. It read:

You and I, we belong to two diff erent worlds and speak two diff erent languages. . . . 
“Penitentiary!” “Loss of civil privileges!” Yes, yes! Your honor is not my honor! But I 
can assure you that no general ever wore his uniform with as much honor as I will wear 
the penitentiary outfi t.14

Th is statement became a banner for the political movement that had splintered 
from the SPD because of heightened frictions within the party about the level 
of support for the military spending, the issuing of war bonds and the so-called 
Burgfrieden. Like many Social Democrats before him, Liebknecht drew on typ-
ical criticisms of judges, accusing them of a lack of worldliness. However, apart 
from that, Liebknecht’s way of protesting was novel: critics before him had 
always implicitly supported the “dishonoring” component of these sentences, 
but he instead called the punishment an “honor.” By regarding the peniten-
tiary sentence as honorable, he reversed the logic of the “honor punishment” of 
disenfranchisement.

Of course, the verdict against Liebknecht had one very practical consequence: 
he was no longer eligible to be a member of the Prussian House of Representatives 
or the Reichstag. Th is eff ect was also clear for his fellow party member, Rosa Lux-
emburg, who argued that this consequence had, in fact, motivated the punish-
ment. In a pamphlet, she accused the authorities of politically instrumentalizing 
it: “Liebknecht certainly had to be sent to the penitentiary since the deprivation 
of his civil privileges is connected with this punishment, and he thus lost his seat 
in the Reichstag and Landtag!”15 Independent Social Democratic Party founder 
Arthur Stadthagen likewise argued in the Reichstag that the sentence was clearly 
motivated by a desire to make Liebknecht ineligible for parliament, adding that 
this political instrumentalization reminded him of the reactionary era of the 
1850s, when political off enders also received harsh sentences.16 Even the board 
of the MSPD (despite Liebknecht’s radical break from it) shared Luxemburg’s 
and Stadthagen’s criticism of the sentence—not because they felt that Liebknecht 
should not be punished but because they believed that disenfranchisement was 
not the appropriate way to go about punishing him.17
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After the trial, Liebknecht’s sympathizers, who demonstrated against the sen-
tence under the threat of being detained themselves (sometimes even in front of 
the penitentiary where he was incarcerated), distributed numerous pamphlets 
with slogans such as “Long live the penitentiary convict Liebknecht!”18 Lieb-
knecht’s followers thus turned his status as a penitentiary convict into a kind of 
praise and honor, as Luxemburg clearly underscored in one of the pamphlets: 
“Liebknecht’s penitentiary uniform is the best testament to his honor and the 
fact that he served the people and their true interests and fought for the future of 
socialism.”19 Liebknecht’s writings and actions surely contributed to making dis-
enfranchisement a battleground after World War I, particularly since he openly 
inveighed against the existence of such punishments in his famous treatise Gegen 
die Freiheitsstrafe, which he wrote in 1918 after his release from prison.20 Luxem-
burg and Liebknecht had actively sought to redefi ne the fundamental assump-
tions of the criminal justice system. Th eir movement purposefully appropriated 
the old symbols of some felons’ morally reprehensible character, like penitentiary 
outfi ts and disenfranchisement, as badges of honor.

Th e “Dishonorable Disposition” Contested

Th e immediate postwar years witnessed several groundbreaking revolutionary 
moments: the Kiel Mutiny in November 1918, initiated by German Navy mem-
bers protesting the planned mission against the British Navy, the proclamation 
of the republic that same month by Social Democrat Philipp Scheidemann, the 
Spartacist uprising in January 1919 culminating in the assassination of Lieb-
knecht and Luxemburg by the paramilitary Free Corps, and several other separat-
ist revolts across the German territory. In this time of social unrest, the contested 
nature of the notion of “dishonorable disposition” was apparent in a wave of high 
treason trials following the revolution of 1918/19. Th e judiciary’s treatment of 
the political off enders in these events increasingly came under attack in several 
areas of the German Empire.21

Th e press and commentators interested in the question of political justice 
directed most of their attention to the situation in Bavaria. In November 1918, 
the Wittelsbach dynasty was forced to abdicate, which resulted in the founding 
of the People’s State of Bavaria, which was led by the Independent Social Dem-
ocrat Kurt Eisner. After Eisner was assassinated in February 1919, Munich saw a 
new wave of revolutionary activities leading up to the founding of the short-lived 
Bavarian Council Republic in April 1919.22 Th e establishment and dismantling 
of the Bavarian Council Republic and the subsequent high treason trials against 
many of its leaders put a spotlight on this question of political justice.

Th e trials against people involved in the Bavarian Council Republic had all 
come to an end by late 1919. Th e most prominent people charged with high 
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treason—whose verdicts were the most discussed in the press—were the leaders 
of the Council Republic: Ernst Toller, Erich Mühsam, Otto Neurath, Tobias 
Axelrod, Arnold Wadler, and Eugen Leviné. Many observers considered these tri-
als to be a “test” of the criminal justice system. Emil Gumbel’s important critical 
treatise on political justice in the Weimar Republic, published by the Deutsche 
Liga für Menschenrechten (German League for Human Rights) in 1922, listed 
all the verdicts in these cases.23 In each individual case, the judges had to assess 
whether the accused had acted out of an “honorable” or “dishonorable” disposi-
tion, but none of the trials clarifi ed what these terms meant.

In the trial against Toller, for instance, the public prosecutor demanded that he 
be sentenced to open custody because the trial had proved to him that Toller had 
not acted out of a dishonorable disposition. Toller was lucky because many nota-
ble intellectuals had vouched for his honorable character during the trial. Karl 
Hauptmann, Th omas Mann, Romain Rolland, and Max Weber—all high-profi le 
intellectuals from Munich—had testifi ed to his good character. Th omas Mann 
and other artists, for instance, had stated that his poetry expressed a laudable 
ethos that could not possibly come from a person with a “dishonorable dispo-
sition.”24 Interestingly, Max Weber, taking a rather diff erent tack, had remarked 
that Toller was “ignorant” about politics and “worldly aff airs” and that his ideas 
were of a free-fl oating kind.25 Th us, Weber tried to demonstrate that Toller had 
no dishonorable intentions not by pointing out his political idealism but by 
underscoring his youthful naiveté.

Whereas Toller received the kind of privileged treatment befi tting political 
off enders, things looked quite diff erent for the others. Tobias Axelrod and Arnold 
Wadler (other leaders of the Council Republic) were sentenced to the peniten-
tiary and had their civil privileges suspended. Th e treatment of Eugen Leviné, 
who had been sent by the communist KPD in March of that year to reorganize 
the republic, generated the most controversy.26 As the judiciary considered him 
most responsible for the radicalization of the Council Republic, he was sentenced 
to death and had his civil privileges suspended. Various media expressed outrage 
at the diff erences between these verdicts, mostly noting the marked contrast 
between the treatment of Neurath, Mühsam, and Toller, on the one hand, and 
that of Leviné, Axelrod, and Wadler on the other. Advocates for the abolition of 
the death penalty were also upset about Leviné being sentenced to death.27 In the 
end, most commentators attributed the disparity to the right-wing stance of the 
judges in Munich, drawing attention to the often-arbitrary way in which they 
had applied the notion of the dishonorable disposition.

Th ese verdicts would perhaps not have come under such fi re if not for another 
trial that occurred in the aftermath of the Bavarian Council Republic—against 
the right-wing assassin of Kurt Eisner, the Minister-President of the People’s State 
of Bavaria that preceded the Council Republic, Anton Graf von Arco auf Valley 
(Arco-Valley). Arco-Valley was a member of the völkisch Th ule Society and saw 
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Eisner as the principal instigator of the revolution against the old monarchy. 
However, Arco-Valley claimed that he had acted alone out of his “hatred” for 
Eisner resulting from Eisner’s treason to the “king and fatherland.”28 Tried a year 
after the assassination, he was initially sentenced to death but was not deprived 
of his civil privileges, meaning that it was, unlike Leviné’s, an “honorable” death 
sentence.

In his defense, Arco-Valley argued that the assassination was “a matter of 
honor” and that he felt no remorse for committing it: “[Eisner] had made our 
so respected people ridiculous through childish political maneuvers in the Ger-
man Reich and abroad. Th is is a matter of honor!”29 Arco-Valley only expressed 
remorse for the “crafty” (hinterlistig) way in which he had assassinated Eisner. 
Interestingly, he stated that it confl icted with the demands of his own code of 
honor:

I regret that I had to commit such an insidious attack, but I believed that I could 
cleanse the dishonor of this insidious attack with my blood. In general, I regret every 
human life lost, I regret that I shot some Englishmen, but they were sincere and hon-
orable opponents. Eisner, however, was an insidious traitor and I could only counter 
him with insidiousness.30

By demonstrating his regret for his insidiousness, he tried to appeal to the judge’s 
understanding of honorable conduct and further underscore his own attachment 
to his personal code of honor. Moreover, since he considered Eisner’s actions to 
have been just as low, he thought that his methods were justifi ed and that the 
harms were balanced out. Apparently, Acro-Valley’s honor rhetoric persuaded the 
judge. Adding to the controversy of the initial verdict, the Bavarian Ministry of 
Justice turned Arco-Valley’s sentence from death to open custody by an act of 
sovereign grace.

Socialist writers denounced the disparity between Arco-Valley’s punishment 
and those of Leviné and Axelrod. But critics did not necessarily complain that 
Arco-Valley’s sentence was too mild. Editors of the communist Schlesische Arbeit-
er-Zeitung, for instance, agreed with the “milder” sentence given to this political 
opponent of theirs because they stood by their opinion that political off enders 
should not be treated as “common criminals.” However, they contended that peo-
ple like Leviné and Axelrod should have been treated similarly, rather than being 
locked up like “common criminals” and not as privileged political off enders.31

Another important case that invited comparison with these verdicts was that 
of Alois Lindner, the man who had tried to assassinate the MSPD politician 
Erhard Auer the day Eisner was killed. Th is was presumably an act of vengeance 
as Lindner believed that Auer had ordered Eisner’s assassination.32 In contrast to 
Arco-Valley, Lindner was sentenced with lengthy penitentiary incarceration and 
deprived of his civil privileges. Opinions diff ered, though, about what sentence 
was just for this attempted assassin. A writer for the Social Democratic newpaper 
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Volksstimme, for instance, argued that assassination was never permissible and 
that the MSPD had always been against it. In his eyes, Lindner’s attempt to assas-
sinate Auer was not a truly Social Democratic act, and not even an act of polit-
ical conviction, but resulted from a feeble-minded individual (Schwachsinniger) 
acting out of ignorance (Unwissenheit).33 By applying the “No true Scotsman” 
fallacy to this case, he sought to disassociate the SPD from all political assassins 
by asserting that no true Social Democrat had ever tried to commit murder for 
political ends.

Overall, the diverging outcomes of such trials against political activists—
which were most prominent in Bavaria but occurred all over Germany—turned 
the notion of the “honorable disposition” into a battleground. Against the back-
drop of these verdicts’ asymmetry, as Gumbel called it,34 people increasingly 
accused the judges of abusing their discretion to determine whether an off ender 
had acted out of an honorable or dishonorable disposition for political ends.35 
Th at judges had the privilege of tenure, meaning they could not be removed from 
offi  ce, only sharpened the criticism against them. Th is privilege, as Karl Dietrich 
Bracher has argued, enabled the judiciary to remain an important authoritarian 
element in the Weimar Republic.36 It was not uncommon in the following years 
of the Weimar Republic for judges to be accused of constituting some kind of 
fi fth column within the state.37 At the same time, a new type of “political barris-
ter” who often pursued a partisan ideological agenda emerged in this era, con-
tributing to the more confrontational character of the Weimar system of justice.38

Fellow Travelers

As a result of the revolutionary moment after the war, the prison population of 
the Weimar Republic had entirely changed. Ever more people were sentenced 
for contributing to political protest. “Political crime,” it seemed, had become a 
mass phenomenon, making the question of disenfranchisement more pressing. 
In March 1920, in many towns across Germany, people had participated in 
violent uprisings in opposition to or in support of the Kapp–Lüttwitz Putsch 
and the Ruhr uprising. Th e Kapp–Lüttwitz Putsch was the failed attempt of 
former general Walther von Lüttwitz, an ardent monarchist and commander 
of the Freikorps in Berlin, to launch a coup d’état with the assistance of the 
Prussian high civil servant Wolfgang Kapp. Th e Ruhr uprising grew out of large 
strikes initiated by the labor movement and was largely organized in reaction to 
the Kapp–Lüttwitz Putsch. Th e leaders of the Kapp–Lüttwitz Putsch received 
remarkably mild sentences while some striking workers received incredibly harsh 
sentences, often including disenfranchisement.39

Since many people were taken into custody after these events, they could not 
vote in prison. Th is immediately put the fi rst Reichstag elections in 1920 under 
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serious tension. Th e records of the debate in the National Constitutional Assem-
bly on the voting regulations for the Reichstag demonstrate the extent to which 
politicians tried to adjust disenfranchisement rules for their own political gain. 
Considering the mixture of off enders, from army members who had participated 
in a coup d’état to laborers who protested in reaction to it, the question had 
become whether this kind of mass disenfranchisement benefi ted one or the other 
political party too greatly.40 Members of the USPD, who saw many party mem-
bers stripped of their right to vote, vigorously attacked the system of felony dis-
enfranchisement. But they simultaneously wanted to “depoliticize” the army by 
excluding army members from the right to vote. Th e franchise itself thus became 
a battleground, and felony disenfranchisement factored into its contested status.

Complicating matters, as many commentators refl ected after the Kapp–
Lüttwitz Putsch and the Rhine Strike, was the fact that so many people were now 
being punished for politically motivated crimes. Th is made it more problematic 
to distinguish between “political off enders” and “common criminals.” Friedrich 
Kitzinger, a prominent legal commentator of the Weimar Republic, used these 
cases to openly criticize the underlying ideas of the penal code and to specifi cally 
address the unprecedented number of political off enders. In fact, he believed 
that there was a large middle group of “troublemakers” who were neither “seri-
ous criminals” nor selfl ess idealistic off enders but were, rather, psychologically 
triggered to commit these off enses by a mixture of political idealism and per-
sonal egotism. He described them as “recruited and voluntary fellow travelers; 
confl uent latecomers; a motley crew with various motives: a lust for trouble 
making, naïveté, seduction and herd refl ex, a combination of political conviction, 
personal egotism and opportunism.”41 It was novel, Kitzinger maintained, that 
so many people were committing political off enses—this had never occurred in 
the time of the German Empire. Furthermore, as one could not know the exact 
psychological state of all in these masses, he considered it absurd that there were 
only two kinds of punishments for such “political” off enders, and that these were 
at the extreme ends of the penal system: penitentiary with disenfranchisement or 
open custody without any loss of civil status. Kitzinger was therefore one of many 
scholars then recommending that the prescriptions in the penal code be changed 
to the eff ect that such “fellow travelers” could be sentenced with the “middle” 
kind of incarceration: regular prison.

Some commentators considered the addition of this middle category an insult 
to political off enders and a way of denying them their privileged treatment. Gus-
tav Klingelhöfer, a journalist and active politician for the MSPD and USPD, for 
instance, responded to Kitzinger’s suggestion by accusing him of doing exactly 
what many judicial authorities in the German Empire had tried to do: redefi ne 
“political” acts as “criminal” ones to deny political off enders their privileged 
status.42 In doing so, Klingelhöfer presented himself as a fi erce supporter of 
privileged punishments but argued that they were only possible if the authorities 
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upheld a clear distinction between “criminal” actions—motivated by personal 
and fi nancial gain—and idealistic, political ones.43

Hans von Hentig, a young and promising criminologist who had made a name 
for himself with his refutation of the application of natural selection theories to 
the question of criminality, also tackled the problem of “pseudo-political” off end-
ers.44 He commented on this issue in response to the amnesty many participants 
had received, often due to a simple lack of judicial capacity. In the summer 
of 1920, after the Kapp–Lüttwitz Putsch had ended, the judicial system was 
too overburdened to deal with all the people charged with high treason. Th ey 
could not be put on trial, and the prisons were overcrowded.45 Th e government 

Figure 6.1. Cartoonist Th omas Th eodor Heine depicts the political fellow traveler as a 
chameleon crawling out of a dilapidated house: “Which way is the wind blowing today?” 
Th omas Th eodor Heine, “Der Mitläufer,” Simplicissimus 24, no. 9 (1919): 117. Courtesy 
Klassik Stiftung Weimar.
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therefore announced a broad amnesty aff ecting large groups of people, dropping 
charges against them and releasing them from prison. In fact, it had already 
issued the fi rst amnesty in late 1918 for some participants of the November revo-
lutions. It issued a much broader amnesty in August 1920 for participants of the 
Kapp–Lüttwitz Putsch and the Ruhr uprising.

Hentig, who had also participated in the Bavarian Council Republic, argued 
that these amnesties were, from a criminological standpoint, fully unwarranted 
measures since the authorities had no idea how to justify distinctions between 
“real political off enders” and “pseudo-political” ones. According to Hentig, many 
of the political off enders who, for instance, supported the Kapp–Lüttwitz Putsch 
had acted out of nothing more than selfi sh motives: “Just as there are ascetics who 
act out of self-interest, so there are not seldom criminals who act on an extreme 
political idea and do things like harm people for the revolution, while at the same 
time acting to their own personal advantage.”46

With so many more people incarcerated for political crimes, the question of 
disfranchisement took on greater political signifi cance. Even Fritz von Calker, a 
scholar who had always strongly supported the privileged treatment of political 
off enders (see chapter 3), agreed with Kitzinger and recommended sending most 
“political off enders” to a regular prison to avoid judges having to choose between 
harsh sentences for “common criminals” and mild ones for “political off enders.”47 
Meanwhile, the authorities could keep these “fellow travelers” in custody so that 
they would not pose a serious threat to the new republic, as Hentig feared.48 Th e 
notion of the “fellow traveler” was therefore a convenient instrument enabling 
legal authorities to both level up people labeled as “serious criminals” and to 
downgrade supposedly “political off enders.”

Th e IKV

Th e trials against members of the Bavarian Council Republic and the mass 
nature of political crime became important fodder for discussion for penal jus-
tice experts. Th e work of one young legal scholar, in particular, proved crucial: 
Eduard Guckenheimer. In 1921, he fi nished a legal dissertation under the aus-
pices of Moritz Liepmann on the “dishonorable disposition,” in which he studied 
the trials against members of the Bavarian Council Republic, using them as a 
litmus test for the usefulness of the notion of the “dishonorable disposition” in 
criminal policy. In short, he concluded that the outcome of these trials demon-
strated how empty and meaningless the notion had become.

In his assessment, Guckenheimer contrasted the use of the notion in his pres-
ent time to its use in the German Empire. In the authoritative hierarchical state 
(Obrigkeitsstaat) of the Wilhelmine era, the “dishonorable disposition” had been 
useful, he maintained, as there was some consensus about what constituted “com-
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mon criminal behavior” and what made up a political off ense. Such a consensus 
about the concept was fundamentally missing in the early Weimar Republic, 
however. Th e disparities in the trials’ verdicts bolstered his and others’ suspi-
cions that judges decided whether the accused had acted “dishonorably” on the 
basis of their political convictions. Disenfranchisement, he argued, was designed 
for peaceful times, but in heated political moments, humans lacked the cogni-
tive ability to make neutral decisions about an off ender’s disposition.49 In this 
sense, Guckenheimer framed the problem as one of descriptive psychology and 
judges’ ability to make such decisions. His advisor Moritz Liepmann, by that 
time a prominent legal authority, felt that Guckenheimer’s book persuasively 
demonstrated the shortcomings of the category of the “dishonorable disposi-
tion,” particularly in the context of political crimes. Th us, Liepmann continued, 
Guckenheimer had provided the ultimate arguments for abolishing this notion 
from the penal code, and, by extension, the punishment of disenfranchisement, 
as well.50

In 1921, the IKV conference in Jena placed the issue of disenfranchisement 
high on the agenda. Th e political context of this punishment was hard to dismiss. 
After the war, the IKV had largely lost its international character because Germa-
ny’s invasion of Belgium created a strong rift between the founders of the society, 
Franz von Liszt (who died shortly after the war) and Adolphe Prins.51 Nonethe-
less, German IKV members still met annually. Furthermore, as many of them 
were active MSPD or liberal DVP members—that is, in parties that were prom-
inent in the governments of the early years of the Weimar Republic—the IKV 
was able to infl uence criminal law reform signifi cantly. During the conference in 
Jena, modern scholars seemed to fully agree that felony disenfranchisement was 
a fl awed legal notion. Not since the Reich Penal Code was introduced had there 
been so much agreement about this punishment.

As mentioned in chapter 1, the Hessian judge Friedrich Noellner had argued 
as early as 1846 that felony disenfranchisement sabotaged the process of moral 
reform.52 Even though several critics shared Noellner’s appraisal of the system, 
most legal scholars of Imperial Germany supported disenfranchisement. At the 
fi rst international conference on crime and crime prevention held in Rome in 
1885, for instance, the (mostly progressive) scholars present unanimously agreed 
that felony disenfranchisement was well suited to penal purposes of modern 
nation states.53 Only gradually did scholars grow worried about how the punish-
ment’s execution refl ected on the civilization they lived in.

At the 1921 assembly in Jena, Moritz Liepmann was the most explicit critic 
of the punishment. He argued that felony disenfranchisement was a relic from 
medieval times that merely stigmatized off enders:

Law should not distinguish between two categories of prisoners, between those with 
honorable and those with dishonorable dispositions. Rather, all prisoners remain 
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humans who are more or less capable of or in need of improvement. Prisoners should 
only be treated in this way.54

His rejection of disenfranchisement was closely linked to his own suggestions 
for reforming the prison system as he vociferously advocated the “stages system” 
that aimed to help ease ex-convicts’ transition from incarceration to freedom.55 
Th is system was based entirely on the idea there were two categories of inmates: 
“incorrigible” and “corrigible” ones; long supported by the “modern” criminolog-
ical school, this distinction became important in the penal and policing systems 
of the Weimar Republic.56 Independent of the reforms, many prisons introduced 
reforms to their internal regimes during the Weimar Republic, with the imple-
mentation of the stages system being the most dramatic of these. Nonetheless, 
the diff erent facilities in Germany varied tremendously according to the ideas of 
the respective prison wardens.57

Liepmann, however, had come to believe that the distinction between “cor-
rigible” and “incorrigible” could not be made compatible with the distinction 
between honorable and dishonorable off enders. He noted that many dishonored 
felons were, in fact, quite “corrigible,” while many “habitual” criminals were indif-
ferent to their privileges. In the end, he felt, the destructive eff ects of disenfran-
chisement merely demoralized corrigible off enders.

Liepmann’s comments received almost universal approval and lots of applause. 
Prominent scholars like Siegfried Löwenstein, Robert Von Hippel, and Hermann 
Kantorowicz held similar views and pushed even harder for the abolition of dis-
enfranchisement during this assembly. Kantorowicz, in particular, argued that the 
punishment undermined the morality of the people as a whole (Volksmoral ).58 
Similar to arguments for the abolition of the death penalty, he held that the 
punishment brought about uncivilized inclinations in the punishers and had a 
negative overall eff ect on society.59 Interestingly, all these scholars and Liepmann 
referenced the “medieval” character of this punishment; thus, the punishment 
often ridiculed for its insignifi cance in the time of the German Empire ironically 
became the primary example of cruel and “medieval” barbarism.60

Radbruch’s Reform Plans

Th e critique of felony disenfranchisement voiced at the Jena conference found 
its way into important attempts at legislative reform. Gustav Radbruch, a prom-
inent member of the IKV and one of Liszt’s students, played a major role in this. 
As early as 1910, he was making infl uential comments on the reform proposals 
for criminal law.61 During the Weimar Republic, he became an authority on legal 
matters and frequently contributed at IKV meetings, but he was also a salient 
member of the MSPD. Radbruch became Minister of Justice for the MSPD in 
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the second Wirth cabinet (1921–22) and remained in this post in the Stresemann 
cabinets (1923). One of his fi rst actions as Minister of Justice in 1921 was to 
grant amnesty to a large group of people who were on death row and sentenced 
to the penitentiary, and whom, he explicitly mentioned, were regarded predom-
inantly as “fellow travelers” rather than serious criminals.62 Radbruch famously 
argued that amnesties were “milestones on the path to revolution.”63 At the same 
time, he was reluctant to grant amnesty to a large group of prisoners on hunger 
strike, which prompted criticism from the extreme left.64

 As Minister of Justice, Radbruch was predominantly tasked with coming up 
with a new proposal for thorough reform of the penal code—the fi rst compre-
hensive attempt to reform the penal code since the failed attempts of 1909/10.65 
As Minister of Justice, Radbruch presented his draft plan, which included the 
abolition of the punishment of disenfranchisement from the penal code. Th e 
controversy concerning the category of the “dishonorable disposition,” as well as 
the renewed emphasis on properly reintegrating off enders into society, informed 
his program for this. Radbruch fi rst presented his plan in 1922, the year he 
commissioned an offi  cial draft of a reformed penal code, stating that the abo-
lition of disenfranchisement would do away with the “distrust” (Mißtrauen) of 
and “enmity” (Übelwollen) toward convicted citizens. Th e new penal code, by 
contrast, would no longer hinder convicts’ reintegration into society through 
disenfranchisement.66

Radbruch was aware that disenfranchisement could not be abolished in iso-
lation but that its abolition had to be part of a more overarching reform of the 
penal system. He therefore proposed to make former penitentiary inmates eligi-
ble to join the army. Th is would mean that penitentiary inmates would no longer 
be branded with the stigma of “dishonor.”67 Yet, even Radbruch was reluctant to 
eliminate all the penal system’s means of exclusion. For instance, he adhered to 
the idea of preventing former penitentiary inmates from holding public offi  ce, 
though he added that this should not be understood as a punishment. Instead, 
he maintained that these convicts should be denied this privilege because they 
could not be fully trusted. Many commentators were puzzled as to how this dif-
fered from the former regulations. Conservative legal scholar Alexander Graf zu 
Dohna, for one, noted that the “lack of trust” had always been the basic reason 
for depriving ex-convicts of their privileges. In his view, Radbruch was merely 
putting old wine in new bottles without making any serious reforms.68

Following the publication of the draft reforms, the dominant progressive 
legal journals spearheaded a campaign to support Radbruch’s plans. Th e most 
important advocates were two of Liszt’s students: Max Grünhut and Eberhard 
Schmidt. In the articles in these journals, too, the main argument for the aboli-
tion of disenfranchisement was that the punishment was “uncivilized” and that 
the notion of the “dishonorable disposition” had become politically contested. 
According to Schmidt, the stigma associated with the loss of honorary rights 
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led to forms of “moral lynch mob justice.”69 Along the lines of the draft, both 
Schmidt and Grünhut argued that the punishment directly contradicted the aim 
of modern penal justice to reintegrate off enders into society as it interfered with 
the moral reformation of “corrigible” off enders. In Grünhut’s words, “demeaning 
punishments confl ict with the reformation of deviants and are an impetus for 
wrongdoing.”70 In Weimar society, he held, the existence of the punishment pre-
cipitated a kind of Gesinnungsstrafrecht in that the explicit connection between 
disenfranchisement and a convict’s “dishonorable disposition” implied that con-
victions rather than actions were put on trial.71

As Radbruch translated the growing criticism of disenfranchisement into 
actual law, some advocates of “modern” ideas in criminal law found fault with 
these endeavors. Wilhelm Kahl, the president of the Juristentag and long-time 
member of the IKV, was one such skeptic, who chided Radbruch’s plans for 
abolishing disenfranchisement when he presented them at the national assembly 
of the MSPD in Augsburg in 1922. Kahl, himself a member of Stresemann’s 
German People’s Party (DVP), regarded the repeal of the laws on felony disen-
franchisement as a partisan issue and felt that it would not be benefi cial to the 
entire nation.72 In his view, the call for abolition was just a way for the MSPD to 
gain more votes.

Kahl’s criticism has to be viewed in light of the debate on the “mass character” 
of political off enses: members of left-wing parties complained that their sympa-
thizers were deprived of their civil privileges more often than right-wing sym-
pathizers. Since they also believed this infl uenced the outcome of the elections, 
they saw disenfranchisement as a political tool that was being used by the right-
wing parties. Iwan Katz, a member of the Communist Party, vehemently made 
this same argument in 1924, charging that the system of criminal justice (which 
he called Schandjustiz, Klassenjustiz, Justizhure) deliberately disenfranchised left-
wing sympathizers for political gain:

Have you ever heard of a profi teer or usurer losing his civil privileges? Th at has never 
happened. But almost every day, proletarian fi ghters, honest workers who struggle 
against the capitalist system, are punished with long sentences in the penitentiary and 
prison and stripped of their civil privileges. . . . Capitalists and fascists go unpunished 
and honest men, proletarians, are punished in the most brutal fashion and declared 
dishonorable.73

In contrast to these left-wing critics of disenfranchisement, however, Kahl 
argued that this punishment could have an important function for the success 
of the Weimar Republic: its prudent use could help generate support for the 
democratic constitution of the Weimar Republic. His argument boiled down 
to the idea that a clearly identifi able class of “dishonored” felons would forge a 
sense of unity among the German people, who would wish to distance them-
selves from them.74
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Kahl and other politicians felt that such a sense of unity was urgently needed 
and, in this respect, Radbruch and Kahl were no opponents. Th ey both stressed 
the importance of a sense of community among the citizens of the Weimar Repub-
lic. In his public lectures, Radbruch fi ercely defended the republic’s constitution, 
representing a kind of militant republicanism.75 Yet, by the mid-1920s, the legit-
imacy of the Weimar Republic was increasingly called into question, sometimes 
with explicit reference to the idea that it had its origins in “dishonorable” crimes. 
In 1924, the Archbishop of Munich, Cardinal Faulhaber, for instance, claimed 
that the constitution of the Weimar Republic was founded in acts of perjury 
and treason.76 Indeed, this statement came to defi ne much of the Center Party’s 
approach to the constitution after 1924; around this time, the party changed its 
stance toward the existence of the republic from mildly positive to more critical.

For politicians like Kahl, however, such arguments made the need to affi  rm 
the legitimacy of the Weimar Republic and to dissociate it from any “dishon-
orable crime” all the more pressing. In this context, the punishment of disen-
franchisement could help distance “irreproachable” Weimar citizens from “real 
criminals” and strengthen ideas of the unity of the German people beyond parti-
san contestation.77 Kahl thus wanted to restore the idea, so prevalent in Imperial 
Germany, that “dishonored” felons stood for everything model German citizens 
considered unworthy.78

Even though Kahl was considered a “modern” scholar, the long-time propo-
nent of the “classical” school Friedrich Oetker defended the existence of disenfran-
chisement with similar arguments in an article for the Juristische Wochenschrift. 
In response to Schmidt’s and Grünhut’s articles, Oetker emphasized that, in his 
view, disenfranchisement was not a form of Gesinnungsstrafrecht since it was not 
directed at someone’s disposition. Th e category of the “dishonorable disposition” 
was merely used to determine the measure of a punishment.79 More importantly, 
however, he argued, along the same lines as Kahl, that disenfranchisement was 
one of the clearest expressions of the people’s conscience (Volksbewusstsein): if 
“the German people” considered someone dishonorable, he should be punished 
accordingly.80 Th is idea of the people’s conscience would become more salient 
in the following years when the Nazi Party would appropriate it, along with the 
notions of honor and Volk. Overall, one can say that both the advocates and 
opponents of felony disenfranchisement shared the same ideal—the unity of 
the German people—but they diff ered in the role they saw disenfranchisement 
playing in forging or undermining that unity.

Th e Community Appeal of Disenfranchised Felons

As noted earlier, the Weimar years have often been depicted as a state of per-
manent crisis—economic, political, and cultural.81 In the wake of the events 
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of 1918/19, various crisis narratives dominated contemporary commentaries.82 
After World War I, many German citizens experienced hunger, infl ation, and 
unemployment, but there was also a crisis in the concept of masculinity. Many 
men had initially envisioned fi ghting in the war as a grand “duel of honor,” but 
the reality was rather diff erent.83 Fighting men’s negative experience of trench 
warfare, therefore, fueled a fundamental reappraisal of the notion of honor in 
German society. Th e outbreak of street violence after the war—particularly in 
the “second phase” of the revolution of 1918/19, during which many returned 
soldiers engaged in brutal acts of face-to-face violence—has been attributed to 
this crisis of masculinity.84 Th e postwar years, however, also engendered a culture 
of self-reliance in which citizens often felt that unlawful action was their only rea-
sonable option.85 Th ese circumstances, among others, prompted disenfranchised 
citizens to protest the nature of their sentence.

As argued in chapter 4, the mentality of disenfranchised felons had gradually 
changed in the fi rst decades of the twentieth century. Many started to experience 
a sense of collective injustice and believed that they had similar concerns to each 
other. Th ey also developed a new sense of entitlement, along with the idea that 
they could “pay” for their crimes by participating in society. At the same time, 
disenfranchised citizens felt that “society” had to help enable them to do this. In 
other words, what they (and society) had previously regarded as a purely indi-
vidual aff air between an off ender and the law they now saw as an aff air between 
ex-convicts and the community. Th ey grew angry—less at the punishment, as 
such, than at society for not treating them like full citizens.

Th e postwar experience of crisis also generated a new awareness among Ger-
man citizens that they possessed fundamental democratic rights.86 German wom-
en’s experience of subjecthood is an example of this. After many women had 
managed a signifi cant amount of production in the wartime economy, women in 
general had not only gained the right to vote for parliament in 1919 but, more 
importantly, had also acquired a deeper understanding of citizenship as subjects, 
as Kathleen Canning argues.87 Th is experience of subjecthood is evident in the 
arguments of disenfranchised ex-convict Maria M. from Dühren. In her 1930 
petition for rehabilitation, she articulated the pride she felt in having always 
exercised her right to vote after she was granted this right, and felt it was an 
important duty in times of political turmoil. Consequently, she wished to have 
her voting right restored: “As a German woman with unquestioning loyalty to 
the constitution, I wish not to be excluded from the vote,” she wrote, adding that 
she would vote for a “state-supportive” party.88 Th us, Maria M., like many other 
petitioners in this period, combined a sense of loyalty to the state with a call for 
ex-convicts to be granted a better social and political position within it.

Does that mean that Weimar-era petitioners had a greater political conscious-
ness than those in the time of the German Empire? Th is depends on the defi ni-
tion of “political.” People petitioning for the restoration of their rights certainly 
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did not defend a particular political ideology, but they did “politicize” their 
arguments for rehabilitation. Th ey truly viewed their punishment as an injustice 
not because they refused to accept the blame for their off ense, but because they 
considered it disproportionate to the crime––that is, disenfranchisement seemed 
like an excessive payment.

Disenfranchised citizens’ sense of entitlement clearly grew stronger in the 
postwar years. Infl uential thinkers and politicians propagated ideals of commu-
nity to overcome the crisis of the postwar society, and these ideals fi t well with 
disenfranchised felons’ rhetoric of entitlement. Th e felons connected their desire 
for rehabilitation with the crisis in German society. Consider, for instance, this 
statement by Leo V., an electrical engineer from the city of Aachen:

To subject a family father, a citizen of the city and a diligent worker—with an impec-
cable reputation—apart from the sentence caused by unfortunate times and family 
relations—to such diffi  culties is not in line with the sense of national community 
so needed today. Th e city council should be aware of the fact that the economic 
crisis already threatens enough lives and creates massive unemployment, and that it 
is unnecessary to hinder those willing and able to work with bureaucratic conniving 
and red tape.89

Leo V. wrote this in a letter to the district president of Aachen, who had previ-
ously refused to grant his request for rehabilitation. In his original request, he had 
explained that he wanted his rights restored to be able to establish a business as an 
independent electrician in 1925. As he had already been trained as an electrician 
by a certifi ed master craftsman and had passed the examination for the master 
craftsman’s diploma (Meisterbrief ), the only thing he still needed was a permit 
from the city council—anybody who established an electrical plant needed one 
to connect it to the city network. To obtain this permit, Leo V. needed a certifi -
cate of good conduct, but he could not get one due to his conviction for trading 
in stolen goods in 1922. Th e criminal court of Aachen had given him a harsh 
sentence for this crime.

In Leo V.’s personal account of his off ense, the postwar crisis played a large 
role. He maintained that he had been living in abject poverty due to the war 
and through no fault of his own. His wife, he explained, had “hung around” 
(herumtreiben) with French people while he fought at the front. She wasted their 
money, drove their children out of their house, and sold the house. Although 
they divorced during the war, she reported him afterward to the French authori-
ties and he became a prisoner of war. In Leo V.’s words, these were the “unbeliev-
able strokes of fate” (unglaubliche Schicksalsschläge) that preceded his off ense.90

Th e story Leo V. told about his wartime conduct may seem irrelevant to his 
request since the sentence he wished to have expunged had been imposed four 
years after the end of the war. But for Leo V., this wartime aff air was both proof 
of his loyalty to the nation (treudeutsche Gesinnung) and an ameliorating circum-
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stance of his off ense. Th us, he emphasized the postwar culture of self-reliance and 
argued that a lack of community forced him to commit the crime. Furthermore, 
he hoped to underscore this by contrasting his own “masculine” patriotism with 
the behavior of “feminine” deserters. He supplemented his petition with letters 
of recommendation proving his loyalty to the German cause. Th ese letters were 
written by people he had met during his wartime captivity. One of them, Otto P., 
was a high-ranking civil servant in the district government, who backed up Leo 
V.s claim that he was completely without blame:

In prison he always gave me the impression of being an honest and sincere human 
being. I am therefore convinced that the loose life of his ex-wife, her anti-German 
behavior, and the ruin of their family life are to blame for the applicant’s lapse.91

Leo V.’s arguments—and the testimonials to support them—infl uenced the posi-
tion of the district president of Aachen toward his case. In his letter to the Prus-
sian minister, the district president noted that he had been unaware of Leo V.’s 
wartime story when he initially refused to support Leo V.’s request. Now that he 
knew the background, he fully supported Leo V.’s request.92

Even so, Leo V.’s depiction of his problems (as being with the local bureau-
cracy) contrasted sharply with the national authorities’ view of his case. Th e offi  ce 
of the Minister of the Interior responded that this request should absolutely be 
rejected, above all because it concerned a very serious off ense that had not been 
“atoned for in the way the judge considered necessary.”93 Th is demonstrates a 
disparity between local offi  cials, who were willing to consider the circumstances 
behind the case, and the national authorities, who focused on the nature of the 
crime.

Clearly angry with the city authorities after this rejection, Leo V. then 
repeatedly referred to his identity as a citizen of Aachen while protesting the 
bureaucratic hindrances faced by people like him: people with the intention of 
transforming themselves into useful citizens who were working hard to fi nd a 
secure place in society. Th e polemic Leo V. unleashed after this rejection high-
lighted the distinction between “public” and “private” aff airs, which he felt the 
city council used to its own ends. It was the members of the city council who 
refused to grant him the permission to work as an independent electrician, and 
they had told him that his problem was of “private,” and not “public,” concern, 
using the label “private” as an easy way out. As the city authorities ruled by virtue 
of the trust the local population gave them, he argued, they should take not shirk 
responsibility in such a matter:

Th e city administration, with the mayor and city council at its top, have the trust 
of the electorate. Th e city owes its municipal welfare institutions to the tax-paying 
citizen. And yet, irrespective of this, it treats the well-being of a family father who is 
struggling for his existence in such a way.94
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When local authorities frustrated citizens’ attempts to improve their standing 
with such “bureaucratic conniving,” Leo V. continued, they fundamentally dis-
rupted the bond of mutual dependency between the citizens and themselves. Th is 
statement underscores Leo V.’s conviction that the mutual dependency of citizens 
and authorities was fundamental to the thriving of the community as such. For 
him, German citizenship came down to one’s personal development within the 
local or national community. Disenfranchisement was not just a personal prob-
lem but an “obstacle” for the community as it frustrated the free development of 
a citizen so punished.

Leo V. was not the only person to contend that disenfranchisement contra-
dicted the fundamental entitlement of membership in a community. Th is idea 
was associated with a belief that the authorities had certain duties vis-à-vis the 
members of their community. Th us, it became common for disenfranchised 
felons to utilize the strategy of stressing their membership in a community and 
highlighting the duties and responsibilities they shared with its other members. 
In the period of “relative stability” in Weimar, between 1924 and 1927, most 
off enders turned to the authorities in the hope of profi ting from the commu-
nity.95 Franz von D., who had been sentenced for robbery by a criminal court 
in Aachen (which he, like Leo V., had committed during the fi nal months of 
the war) cast his request for rehabilitation as a duty shared by him and the local 
authorities: “It is not just my duty to make a useful human being out of myself; 
it is also that of the responsible authorities.”96 He supported this appeal with 
another appeal to the empathy of the reader. Th at is, he urged the reader to place 
himself in his shoes:

Only a person who has been in the same situation as I can measure how diffi  cult it 
has been for me and how frequently I was weakened. Th e strength needed to lead 
an orderly life as a discharged prisoner, to fi nd a job without references, and to start 
a sincere existence from the ruins exceeds the power of even those with the best 
intentions.97

Indeed, notions of “suff ering, entitlement, and victimization” were typical for 
subjects in the expanding welfare system of the Weimar period, as Greg Eghigian 
argues.98 Appeals to the “duty” of the administration, as seen in Franz von D.’s 
petition, were never present in petitions written before 1914. Th e feelings of 
remorse and atonement so central to petitions in the time of the German Empire 
had given way to an emphasis on the common interests and duties of the entire 
community. Th ese petitioners clearly expected more from the authorities. Fur-
thermore, they did not rely on their biographies to support their honorable char-
acter (unless they were talking about military service during World War I), nor 
did they not talk about the honor of their profession or their class. Even Aloys 
R., a former police offi  cer from Aachen, was not interested in the restoration of 
his former status as a civil servant and expressed no attachment to the notion of 
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honor. He merely wanted to meet the necessary requirements to get a visa and 
be able to move to southwest Africa and work on a farm.99 Ideas about the honor 
of his former position were clearly not as central to his beliefs about his future 
life conduct as they had been to ex-convicts in the earlier era. Th ese Weimar ex-
convicts were concerned not with restoring a specifi c status but with a desire to be 
recognized as individuals with the potential for a productive future.

At the same time, many disenfranchised felons felt that the punishment had 
no purpose and lamented being transformed into “useless” subjects in the com-
munity. Th is sense of purposelessness echoed the appraisal of legal scholar Oswald 
Freisler, who, in 1921, pointed out how ridiculous disenfranchisement was: it 
created a whole charade of repealing a punishment that was redundant to begin 
with.100 Eventually, petitioners themselves even started to ridicule the sentence. 
Jacob W., a day laborer from Eschweiler, for instance, wrote the local government 
in 1925 to ask whether his ten-year disenfranchisement also exempted him from 
paying taxes. Other people had suggested this possibility to him. He even added 
his salary of the previous months and the amount of income tax he had paid 
so that the authorities would know how much to refund him.101 In his entirely 
serious answer, the district president indicated that he was not aware of such 
a regulation and referred him to the tax authorities. Whether Jacob W.’s ques-
tion was serious, or whether he was playfully provoking the authorities, remains 
unclear, but his petition nonetheless illustrates the changing attitudes and the 
rising expectations disenfranchised ex-convicts had of the local authorities.

Th e Moralizing Framework of the Local Authorities

Ironically, disenfranchised felons’ increased tendency to explicitly express their 
desire to be included as members of the community could also be seen as sup-
porting the communal function of disenfranchisement (see Kahl’s arguments 
above). If the punishment caused the disenfranchised to desire feelings of com-
munity more frequently than before, then it had achieved its intended goal of 
creating a sense of national unity. Th at is, it could be called a successful form of 
“reintegrative shaming.”102 In fact, despite petitioners’ changing attitudes, the 
authorities were often more reluctant to off er petitioners the possibility of rein-
tegration into the community than they had been before, stressing instead the 
importance of exclusion. Rehabilitation remained a matter of mercy.

Although the Expungement Law of 1920 allowed for “normal off enses” to be 
expunged, this changed nothing for disenfranchised citizens.103 In most cases, 
therefore, petitioners’ arguments stood in sharp contrast to the reactions of the 
authorities. Whereas the disenfranchised ex-convicts increasingly protested their 
treatment and fashioned themselves as members of a Volksgemeinschaft, or peo-
ple’s community, the authorities emphasized the need for moral atonement more 
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than ever before. Th is also demonstrates that legislative reforms did not necessar-
ily align with the stance authorities took toward these ex-convicts. Th e introduc-
tion of the Expungement Law, one could even argue, strengthened their idea that 
disenfranchised felons were a special set of off enders whose punishment needed 
to be more severe to facilitate proper atonement.

For instance, the authorities’ dismissiveness was quite evident in their rejec-
tion of Karl S.’s request for rehabilitation in November 1921. Sentenced to 
fi ve years’ loss of honor for pimping for prostitution, he explained that he had 
been naïve and never considered it “a real profession” (Gewerbe).104 Karl S. felt 
that characterizing his crime as a “profession” would clearly make it dishonor-
able because that would imply that he had been motivated by fi nancial profi t 
(gewinnsüchtige Absicht). Th e district president took this case very seriously 
and stressed the importance of old dictums about the exclusion of dishonored 
ex-convicts. In his letter to the Minister of the Interior, he not only opposed 
Karl S.’s request but also added that a proven procurer like Karl S. should have 
to endure the full sentence. He wished to see the sentence upheld as a deterrent 
to other potential off enders (zur Abschreckung anderer).105 Unaff ected by the 
experiences of the war, the district president applied a discourse of exclusion 
to this case. Whereas others who had committed similar crimes during the war 
had been eligible to join the army, Karl S. was denied rehabilitation based solely 
on the nature of his off ense. Moreover, the district president emphasized the 
emotional impact of the punishment on Karl S., using its deterrent eff ects to 
justify his decision: he added that refusal was especially to be recommended if 
the off ender personally experienced his dishonoring as the most severe part of 
his sentence. In fact, the district president considered such statements by dis-
honored criminals to be proof of the punishment’s eff ectiveness. Karl S.’s case 
shows that local authorities could justify their decisions based on their personal 
views of the purpose of punishment.

Joseph H.’s request for rehabilitation was rejected for similar reasons. He 
had been sentenced to three months in prison and fi ve years’ loss of honor for 
attempted manslaughter and violating game law. Th e loss of honor was added to 
his sentence because he had apparently shot at a fl eeing man. Th e state prosecutor 
had two reasons to reject his request: Joseph H.’s dishonorable disposition was 
evident in his shooting at a fl eeing man, and he did not understand how the loss 
of honor frustrated Joseph H. in his profession as a pavior.106 Although Joseph 
H. repeatedly stressed his good conduct in his petition, the prosecutor hardly 
mentioned this. For him, it was important that dishonored criminals serve their 
full sentences.

Exceptions only seemed to be made for people with mental disorders. Andreas 
B., a mine worker from Aachen, for instance, was convicted of rape, but the 
public prosecutor restored his rights because he determined that he had a mental 
disorder. Andreas B. had also been intoxicated while committing the off ense, and 
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the public prosecutor felt that the two factors indicated that the criminal did not 
have an “immoral character” but should be labeled “insane.”107 Th is case thus 
provides an interesting example of how ingrained the belief still was that “honor” 
was a moral category based on the free will of rational subjects and should not 
be applied to “degenerate” people. Other “recidivist” petitioners, by contrast, like 
Wilhelm S. and Wilhelm P., both of whom the authorities described as “recid-
ivist thieves,” received responses similar to those of “dishonored” off enders. In 
Wilhelm P.’s case, the public prosecutor even argued that he did not like to work 
and parasitized his wife’s income.108 Th is clearly did not testify to an “honorable” 
character for a self-suffi  cient man in this era. In rejecting petitions, authorities 
also held that off enders were more concerned about their public reputation than 
about genuinely reforming their moral character. Th e state prosecutor wrote 
exactly that in rejecting the petition of arsonist Josef H.: “It creates the impres-
sion that it is not the illegal act (the crime) that causes his mental pains, but that 
it is the embarrassing eff ects (of the punishment) in public life.”109

In the end, local authorities, in their assessments of individual cases, drew 
upon various reasons to oppose rehabilitation, but judging an off ender’s moral 
character as lacking was the most important one. Th is demonstrates that, at least 
on this level of bureaucratic decision-making in the penal justice system, there 
was no evidence of criminal policy becoming “medicalized” or penal welfare tak-
ing precedence. On the contrary, authorities aimed to prevent such “degraded” 
citizens from developing a genuine collective identity by stressing the idea of 
individual guilt. Th ey were not punished as political opponents, the authorities 
averred, but as individual felons guilty of egoistic and insidious crimes, and they 
had breached the trust put in them as citizens.

Th e Rise of Nazism

To return now to the level of political decision-making, it was politics that pre-
vented the reformed penal code Radbruch presented in 1922 from ever being 
ratifi ed. In fact, Radbruch found himself, after the murder of Foreign Minister 
Walther Rathenau in June 1922, forced to introduce a law that contradicted his 
own opinions on crime and punishment and the treatment of political off enders: 
the Law for the Protection of the Republic (Republikschutzgesetz).110 Th is law 
prescribed penitentiary confi nement and death penalty sentences for political 
off enders, particularly people who had joined an organization that aimed to 
assassinate politicians. In his academic texts, Radbruch would later argue that 
political off enders were people with diff erent views (Andersdenkenden) of the 
legitimacy of social norms who did not, however, break those norms for ego-
istic ends, as “common criminals” did.111  By calling these political off enders 
Überzeugungsverbrecher, or criminals out of conviction, Radbruch tried to make 
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the case that a neutral democratic state cannot argue about the moral legitimacy 
of such criminals’ convictions.

Yet, despite Radbruch’s own opinions, he complied with the wishes of the 
Reichstag and introduced the Law for the Protection of the Republic. Many 
politicians afterward claimed and acknowledged that the law was biased against 
right-wing off enders. Historian Gotthard Jasper argues that it was more a mea-
sure to guarantee the safety of the authorities than to safeguard the Weimar 
constitution as such.112 Th at is, it did not entail a defi nitive idea of just pun-
ishments for political off enders but was rather a temporary deterrence measure. 
Ironically, although there were numerous debates on criminal law reform in the 
fi rst half of the twentieth century, serious reforms, such as the abolition of felony 
disenfranchisement, were hardly ever ratifi ed. Th e penal code of 1870 remained 
largely unchanged over a longer period. Even under Nazi rule, the old penal code 
continued to apply.

Th e Law for the Protection of the Republic did nothing to eliminate the 
“asymmetry” in verdicts against political off enders. Consequently, legal scholars 
continued to debate the purpose of disenfranchisement and the use of the notion 
of “dishonorable disposition” in judicial verdicts. Th e notorious trial against Felix 
Fechenbach, held at the Bavarian “People’s Court” in 1924, provided ample 
fodder for such debates. In the fi nal years of World War I, Fechenbach had sold 
confi dential information from the Bavarian state administration to a foreign 
news agency. Th e judge ruled that he clearly displayed a “dishonorable dispo-
sition” as he acted purely out of fi nancial interest. Th is verdict (combined with 
the question of the legitimacy of the People’s Court) prompted a great deal of 
debate. Prominent lawyers, even Radbruch himself, protested the reference to 
Fechenbach’s “dishonorable disposition” because they believed he had acted out 
of a desire to put pressure on the peace negotiations. In other words, his motive 
was clearly political rather than fi nancial.113

After the 1930 elections six years later, when the NSDAP had become one of 
the largest parties in the Reichstag, the chances that disenfranchisement would 
be removed from the penal code were even smaller. National Socialists focused 
heavily on the proper use of disenfranchisement and the question of political 
off enders in their discussions of penal law. In fact, they believed that this part of 
penal law, in particular, would enable the Nazi regime to show what it meant to 
be a genuinely “authoritarian” state.114 Th e ideological support for felony disen-
franchisement in the service of the Nazi Party program fi rst became evident in 
1930, when its members promoted a bill in the Reichstag called Law for the Pro-
tection of the German Nation (Gesetz zum Schutz der deutschen Nation). Th is bill 
aimed to punish people guilty of “miscegenation” (Rassenverrat) with long-term 
penitentiary sentences combined with the deprivation of their civil privileges.115 
Such dishonoring essentially sought to equate people who committed miscegena-
tion with the lowest kind of untrustworthy criminals. Th e 1930 proposal already 
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hints at the way the Nazi Party started to tamper with an important principle of 
disenfranchisement, namely, that loss of privileges constituted part of criminals’ 
payment for their off enses within the norms of citizenship. Th e Nazi Party, by 
contrast, disconnected the punishment from the norms of citizenship, aligning it 
instead with the notions of Volk and race.

Figure 6.2. Cartoonist Th omas Th eodor Heine deliberately deprives the political assassin 
of the status as an “honorable” political off ender by depicting him as a sneaky robber 
after the murder of Walther Rathenau. Th omas Th eodor Heine, “Der politische Mord,” 
Simplicissimus 27, no. 16 (1922): 229. Courtesy Klassik Stiftung Weimar.
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From the moment National Socialists became a prominent political force in 
Germany, legal scholars who supported the Nazi Party engaged extensively with 
the question of how criminal law could be made to conform to Nazi ideology. 
Such scholars deemed this necessary since the Nazi Party up until that time had 
said little about penal law apart from the fact that they advocated the use of the 
death penalty (§18) against “gemeine Volksverbrecher” (vulgar criminals against 
the people).116 Th e notions of Volk (the people) and race took center stage in these 
debates, fully subordinating the notion of an individual’s honor in these scholars’ 
philosophy of penal law.117 Nazi legal scholars and offi  cials increasingly referred 
to “the honor of the German Volk,” introducing the notion of “social honor” 
for this purpose. Th is was partially inspired by the works of one of the most 
prominent Nazi ideologists, Alfred Rosenberg, who completely subordinated the 
notion of honor to that of race in his book Der Mythus des 20. Jahrhunderts (Th e 
Myth of the Twentieth Century).118 Later, some pieces of Nazi legislation actively 
endorsed the idea of “social honor.” Th e Work Order Act of 1934, for instance, 
which aimed to protect the “Aryan” working classes from capitalist employers, 
did so most prominently in invoking the “social honor” of labor.119

After the Nazi Party came to power in 1933, with the so-called Reichstag 
Fire Decree of 28 February suspending many of the civil rights stipulated in 
the Weimar constitution, Nazi party ideologues and legal scholars who sympa-
thized with the party immediately started working on reforming criminal law 
according to the party’s principles. In their writings, these legal scholars made no 
fundamental distinctions between law and morality.120 Th ey held that the state 
derived its power to punish from the moral judgments of the Volk, so it exerted 
its authoritarian rule on behalf of the Volk, not against it.121 In their view, this 
implied a thorough “moralization” (Ethisierung) of penal law.122 In other words, 
they contended that National Socialism was founded on a “moral idea,” so any 
person acting against this idea should, by defi nition, be deemed immoral and 
should thereby have no civil privileges. Indeed, they repeatedly claimed that a 
clear and indisputable idea about “moral rights and moral wrongs” fi nally held 
sway in German society.123

Georg Dahm and Friedrich Schaff stein, both prominent theoreticians of the 
National Socialist philosophy of criminal law, for example, asserted that the “neu-
trality” of political off enders implied in the “liberal” philosophy of felony disen-
franchisement was a typical symptom of the “pale” (blass) and “empty” ideology 
of the liberal state. In this context, Radbruch’s idea of Überzeugungsverbrecher—
which urged jurists to refrain from making any moral judgments about political 
off enders’ actions—constituted the epitome of this liberal philosophy of criminal 
justice.124

Th is alignment of law and morality did not, in the end, precipitate the annul-
ment of distinctions between diff erent kinds of incarceration. Rather, it prompted 
the Nazi state to think of a dual system of punishment based on two diff erent 
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kinds of off enders: those who committed their crimes in the service of the Volk, 
and those who acted against the Volk. Th is system transformed the “asymmetry” 
in verdicts into a cornerstone of Nazi criminal policy. Consequently, the com-
mission responsible for redesigning the penal system under Nazi rule, headed 
by scholar Franz Gürtner, retained the distinction between “dishonoring” and 
non-dishonoring sentences.

In fact, this Nazi Party stance had already become apparent in 1932 in the 
context of the notorious “Potempa murders.” Under the auspices of the (second) 
Law for the Protection of the Republic, the SA stormtroopers who brutally mur-
dered a communist worker and his family were sentenced to a “dishonorable” 
death.125 Hitler himself immediately declared that these men should not be sen-
tenced as “dishonorable” murderers and openly praised them for their actions. 
Moreover, party ideologue Rosenberg explicitly endorsed a dual system of crimi-
nal sentences in relation to this sentence: “Th is judgment of the court contradicts 
the elementary sense of national self-preservation of the nation . . . For us one 
soul is not like another; one human is not like another.”126

Th is shift in perspective, irrespective of any change in criminal legislation, 
revealed the Nazis’ goals for felony disenfranchisement. By applying a logic sim-
ilar to Kahl’s, they sought to use it to generate an image of people who acted 
against the interests of the national society. Yet, their replacement of the notion 
of “citizenship” with that of the “Volk” shows that it was not their aim to use the 
penal law to disenfranchise people who did not belong to the Volk. After all, once 
the Nazi Party had seized power, Nazi offi  cials immediately drafted laws that dis-
enfranchised—or, even better, denaturalized—citizens on racial grounds. Th ese 
eventually culminated in the Nuremberg Laws, which were drafted separately 
from the debates about penal reform. Penal law played no role in this process.127

In short, the Nazi state aimed to denaturalize people who did not belong to 
the Volk by depriving them of their citizenship status altogether, while felony 
disenfranchisement remained a punishment for members of the Volk who acted 
against its interests. A new penal code was not introduced under the National 
Socialists, but they did increasingly use disenfranchisement in ways that aligned 
with their ideology of race and Volk. For example, the Blood Protection Law 
(Blutschutzgesetz), when it was introduced, arranged for disenfranchisement to be 
imposed, in principle, primarily on people guilty of miscegenation.128

Th e revocation of people’s civil rights based on their race, which the Reich 
Citizens Act eff ected as part of the Nuremberg Laws in 1935, narrowed the 
application of disenfranchisement. Th e Nuremberg Laws eff ectively took away 
both Jewish citizens’ rights and their entitlement to “civil honor” because the 
punishment only applied to people who had “honor” to begin with. Even so, 
the 1871 penal code remained principally in place during the Nazi regime, and 
criminal courts could still strip Jewish citizens of their civil honor. Th ese practices 
did not correspond with the ideological intention of National Socialism, which 
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explains Himmler’s discomfort with disenfranchising sentences against Jewish 
citizens, discussed in the introduction of this book. From the start, the Nazi Party 
aimed to denaturalize Jewish people based on their race, ultimately ending in the 
program to annihilate European Jewry. Th e punishment of disenfranchisement, 
however, only remained in place for people who were entitled to civil honor but 
acted against the basic interests of the German Volk.

In the early years of the Weimar Republic, disenfranchisement came to be hotly 
debated. Liberal scholars and social engineers claimed that it undermined a sense 
of community, generated disparities in society, and frustrated resocialization pro-
grams for released prisoners. Th e arbitrariness many perceived in relation to the 
“dishonoring” sentences reinforced modern scholars’ complaints about the pun-
ishment. Above all, disenfranchisement confl icted with liberal tendencies that 
emphasized prisoners’ basic rights. Th ese negative appraisals of felony disenfran-
chisement found their way into important attempts at legislative reform. How-
ever, ideas about ex-convicts’ rights did not resonate with local authorities, who 
showed little inclination to think of reforming or resocializing ex-convicts. Th e 
moral categories of honor, culpability, and atonement still dominated their assess-
ment of rehabilitation petitions, even though ex-convicts appealed ever more 
often to the idea of community and community members’ mutual dependence.

Once it came to power, the Nazi Party, like other political parties before it, 
instrumentalized felony disenfranchisement for its political agenda. Th e National 
Socialists were able to combine two elements associated with disenfranchised fel-
ons in this instrumentalization: the moral vocabulary of the authorities and the 
community-centered appeals of petitioners. On the one hand, Nazi ideologues 
promoted the moralization of penal law by reasserting the importance of cate-
gories such as honor and moral accountability. On the other hand, though, they 
simultaneously subordinated these notions to the Volk and introduced the notion 
of “social honor” to underscore honor’s dependence on community.
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CONCLUSION

S

Th is book aimed to elucidate the signifi cance of the punishment of felony disen-
franchisement in nineteenth- and early twentieth-century Germany. It did so by 
analyzing the lawmakers’ views of the intended purpose of the punishment; the 
commentaries of judicial experts; the ways in which the execution of the punish-
ment was sometimes challenged and contested by several subgroups in German 
society; and how the authorities instrumentalized the punishment to turn a 
certain group into “dishonorable” felons. In the process, one of my key consider-
ations was that observers regarded the punishment as signifi cant not only because 
of its emotional eff ects on the person so sentenced but also because they believed 
it reinforced collective sentiments about the proper use of the notion of honor. 
A wrongful execution of the punishment, by contrast, harmed the community’s 
understanding of honor.

In the early nineteenth century, the authorities designed felony disenfranchise-
ment in principle as an instrument for promoting a notion of honor that related 
to state institutions, trustworthy citizenship, and compliance with the law. Th eir 
aim was to make this “civil” concept of honor hegemonic and to thus discard feu-
dal, estate-based notions of honor. Th e provisional character of rights of political 
participation was key to nineteenth-century states’ eff orts to create a moral order 
among their citizens. By maintaining the power to withhold civil privileges, they 
aimed to safeguard the institutions based on them. Lawmakers designed felony 
disenfranchisement to contribute to forging respect for the rule of law and to give 
the penal system the sole authority to determine what was honorable or dishon-
orable. Although the German higher classes strongly opposed this development, 
the notion of honor did indeed come to be increasingly equated with citizenship 
in nineteenth-century Germany. “Irreproachable” and “law-abiding” became core 
characteristics of honorable conduct. Actions in the legal sphere especially, such 
as telling the truth before the court, were crucial examples of the norms of mod-
ern citizenship. All of this was part of a broader attempt to make people subjects 
of the state fi rst and foremost, with the state functioning as the only arbiter in 
questions of honor and dishonor.
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In the early decades of the nineteenth century—a period still characterized 
by the ongoing process of state formation, the codifi cation of criminal law, and 
the development of the system of civil privileges—some infl uential scholars 
criticized the punishment, either for harming off enders’ process of reintegration 
and robbing too many citizens of their right to participate in state aff airs, or for 
putting too much emphasis on the “civil” notion of honor. Th ese criticisms, 
however, largely faded away when the codifi cation of the punishment reached 
its fi nal stage in the period of the German Empire. Hardly any commentator 
in Imperial Germany openly expressed doubts about the existence of this pun-
ishment. In fact, representatives of several subgroups of Wilhelmine society 
defended it in their pleas to have membership in certain institutions be opened 
up to a broader group of people. Meanwhile, time and time again, the author-
ities emphatically underscored the need to exclude “dishonored” felons from 
important state institutions.

Th e preoccupation with the notion of honor in the context of felony dis-
enfranchisement apparent among Imperial Germany’s authorities and citizens 
should certainly not be seen as a sign of legal backwardness, or as a way of 
protecting the interests of feudal elites. In fact, the notion of honor was highly 
intertwined with the idea of the rule of law. Th us, even though Imperial Germa-
ny’s criminal justice system has often been described as authoritarian and biased, 
citizens’ relation to felony disenfranchisement, as well as their engagement with 
it, also points to certain liberalizing features in the system that existed alongside 
these authoritarian elements. People’s civil privileges, and by extension their “civil 
honor,” could only be suspended as a consequence of legal punishment, and that 
principle was actively defended. Th e existence of felony disenfranchisement thus 
appeared to protect the rights and honor of citizens who had not been in contact 
with the law. In other words, it allowed “law-abiding” citizens to claim their 
rights and their entitlement to a certain kind of honor, thereby also limiting state 
power within certain bounds.

Felony disenfranchisement was an undisputed element of Imperial Germany’s 
penal policy. Almost nobody challenged its existence; only its proper execution 
was a topic of debate, largely related to people’s inclusion in or exclusion from 
certain, usually imperial, institutions. Although there was pressure for institu-
tions to become more inclusive, several politicians, political commentators, and 
social activists instrumentalized felony disenfranchisement in the public debate 
to stress the need for some exclusion to defend the honor of these institutions. 
Even the workers’ movement—a bastion of opposition against state-imposed 
ideas—applied the notion of honor in similar ways and emphasized the need to 
exclude “dishonored” felons. Th us, the notion of “civil honor” was prominent in 
several layers of German society.
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Th e consensus about the intended purpose of felony disenfranchisement in 
Imperial Germany increasingly led to an association between honor and the 
possession of a certain moral and political conviction. If someone had acted out 
of political or moral conviction, that person was considered honorable. Th is was 
based on the premise that individuals always expressed their political opposition 
against state authorities overtly. Th e punishment was thus crucial in criminal pro-
cedures against political off enders that occurred during the time of the German 
Empire. Th e “dishonorable disposition”—a key notion in the execution of felony 
disenfranchisement—helped defi ne the lines between morally permissible polit-
ical off enses and serious crimes. According to the most authoritative interpreta-
tions of the Reich Penal Code, the punishment of felony disenfranchisement was 
only to be imposed if the criminal act had resulted from the defendant’s “dishon-
orable disposition.” In other words, it was not supposed to be used “politically” 
or to punish people who had acted out of an “honorable” political conviction. 
Th is consensus about the appropriate use of disenfranchisement went beyond 
partisan divisions, which was why disenfranchising sentences against “political 
off enders” sparked so much controversy in the German Empire. Th e magnitude 
of these protests showed that this consensus limited the state’s power to use this 
punishment for political ends.

However, political agents more often instrumentalized the subjective, indi-
vidual aspect of the notion of honor to recover their honor against the claims of 
their opponents. Th e more this happened, the more diffi  cult it became to fi nd 
common ground in the use of the notion of honor: everybody could claim to 
have acted out of a certain political conviction. At the same time, the judiciary 
came to suspect that some criminals instrumentalized political ideology to cover 
up their real motives for base criminal actions, making it hard to distinguish 
between “real political convictions” and criminal intentions. Consequently, the 
authorities actively tried to undermine certain off enders’ claims that they had 
acted “politically,” arguing instead that they had acted in a secretive manner 
rather than in an overtly honorable way. Indeed, most legal scholars of Imperial 
Germany seemed to agree that honorable and dishonorable dispositions marked 
the diff erence between overt, “real” idealism and sly selfi shness.

Without a doubt, stigmatization was a decisive aspect of disenfranchisement, 
giving it a communicative, public function. Consistent with Durkheim’s theory 
of punishment, this communicative function was not just directed at the person 
being punished but at the community as a whole, with the aim of reinforcing 
what was considered honorable conduct. Even though the stigma was invisible to 
direct observers, as it was not imprinted on the off enders’ body, its eff ects worked 
in many ways in the bureaucratic state of the German Empire. For an extended 
period, disenfranchisement found support in circles of penal experts and politi-
cians if it fulfi lled two important criteria: it had to be applied apolitically, that is, 
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only to people who had committed an off ense clearly identifi able as “dishonor-
able”; and it had to be applied to all citizens equally. Imposing this punishment, 
after all, implied that those subject to it had, in principle, been entitled to the 
honor of citizenship before they were stripped of it.

Even though the prison reform movement grew during the time of the German 
Empire, and even though many prominent progressive legal and criminological 
experts started to argue that ex-convicts could experience moral improvement, 
supporters of these movements did not immediately fully reject felony disenfran-
chisement. Scholars and activists from the “modern approach” to criminal policy 
increasingly emphasized that off enders had the potential to reform themselves 
and that penal measures only designed to exclude citizens could thwart off enders’ 
resocialization process. However, they hardly objected to the existence of felony 
disenfranchisement. Instead, they continued to try to appropriate the vocabulary 
of honor and exclusion by integrating felony disenfranchisement into their own 
reform agendas for a long time thereafter. Th is appropriation revealed that felony 
disenfranchisement was, in fact, a pliable and adaptable punishment that could 
fulfi ll various functions. Th e important emotional impact of felony disenfran-
chisement—that it appealed to German citizens’ sense of honor—could reinforce 
its function within a comprehensive, modern penal policy.

Meanwhile, in contrast to modern scholars’ emphasis on the resocialization 
of off enders, the authorities often vehemently extolled the notion of retribution 
and “just deserts” and emphasized the need to exclude those convicted of seri-
ous off enses as a way for them to atone for their crimes. World War I proved 
how entrenched offi  cial government policy concerning disenfranchised felons 
was—particularly concerning inclusion in the army. Disenfranchised felons were 
excluded from the army, regardless of any ideas about the reformatory eff ects of 
the army on ex-convicts. Although amnesty was extended to many in the fi rst 
months of war, this did not fundamentally change this circumstance for disen-
franchised felons but rather confi rmed their exceptional status. Whereas other 
historians have focused on the questions of age and citizenship as basic categories 
determining the inclusion of citizens in the German army during World War I, 
I have argued in this book that a citizen’s status as an ex-convict was equally 
important to the authorities in deciding on suitability for military conscription. 
Only in the second phase of the war, when politicians increasingly perceived the 
need for more manpower, did the army command reconsider this fundamental 
principle. Disenfranchised felons could fi nally be enlisted, but their character was 
still seriously scrutinized and their entrance to the army was treated with much 
suspicion.

Furthermore, over the course of World War I, the German criminal justice sys-
tem increasingly failed to meet the standards of neutrality and equality. Actions 
that had previously been considered political off enses committed by “honorable” 
individuals now often led to felony disenfranchisement. Th is happened even 
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more often after the war as the punishment became highly politicized. In the 
Weimar Republic, the argument about “neutrality” was more contested than it 
ever had been in the time of the German Empire. Revolutionary upheavals, polit-
ical assassinations, coup d’états, the trials that followed, and the government’s use 
of amnesty all contributed to the increasing politicization of this punishment. 
Moreover, the unprecedented mass character of political action and protest made 
it more diffi  cult to draw clear distinctions between the political and the nonpo-
litical, as well as between honorable and dishonorable off enders. Protests against 
judges thought to be abusing this punishment swelled as they were alleged to 
be using it to silence political protest. In the Weimar Republic, however, such 
protest resulted in a fundamental questioning of the idea that “neutrality” was 
even possible.

Th is politicization continued after the Nazi Party rose to power. Th e Blut-
schutzgesetz was the Nazis’ fi rst way of instrumentalizing the punishment for 
their ideology. However, by declaring that people who did not belong to the Ger-
man Volk could not have this sentence imposed on them, they also purposefully 
rejected the idea of inclusiveness. By no longer imposing this sentence on Jewish 
and Polish individuals, Nazi offi  cials explicitly denied them the basic honor that 
came with German citizenship. Th e idea of equality—that all citizens were in 
principle entitled to a certain honor—was thus eliminated for certain individuals 
who were fundamentally denied the right to even be considered trustworthy on 
racial grounds. Th e politicization and instrumentalization of the punishment in 
relation to the notion of the Volk are the most important reasons that the punish-
ment lost its utility as a part of penal law after World War II.

In the end, it is hard to argue that the punishment was abolished after World 
War II due to penal reformers’ eff orts to ensure that ex-off enders were granted 
a fair chance at reintegration. Plans to reform the criminal justice system in 
Weimar Germany often remained on the level of good intentions—this was 
particularly true for legislative change and the abolishment of felony disenfran-
chisement. What happened instead was that this legal punishment, long con-
sidered a self-evident part of the penal system, gradually fell out of favor due to 
an intensely contested and politicized understanding of the sentiments that the 
punishment was supposed to communicate and protect.

Even so, the punishment’s increasing politicization was surely not all that charac-
terized its development in the fi rst half of the twentieth century. Dishonored fel-
ons also began to experience a sense of collective political concern in consequence 
of changing ideas about punishment, resocialization, and entitlement. Around 
1900, the frustration expressed by disenfranchised felons about the impacts of 
this punishment took on a new quality. Formerly, disenfranchised felons who 
had petitioned to have their rights restored had appealed to their biographies 
and their former honorable conduct as reasons why they should be entitled to 
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citizens’ privileges. Now, many more ex-convicts began instead to stress their wish 
to become useful citizens in the future. In their experience, full citizenship was 
not just a privilege awarded for honorable life conduct but something one was 
entitled to by virtue of membership in a community—both local and national. 
Armed with this conception of citizenship and entitlement, they sought to hold 
the state accountable for their misery and criticized what they perceived to be an 
entirely unjust penal system.

In the traditional nineteenth-century idea of rehabilitation and entitlement, 
lawmakers’ focus was on atonement and remorse. If one believed that one could 
“pay” for transgressions against the norms of citizenship, one implicitly signaled 
agreement with the idea behind the punishment. For instance, when ex-convicts 
appealed to their honorable, upstanding biography, they showed that they had 
eff ectively internalized the norms of moral and honorable citizenship. Expres-
sions of shame and remorse crucially belonged within this rhetorical framework. 
In other words, as long as people believed that convicts deserved disenfranchise-
ment for having transgressed the norms of moral citizenship, the eff ects of the 
punishment were consistent with lawmakers’ intentions. Within this view of 
rehabilitation and entitlement, it was inconceivable that something like service 
to the community could pay for one’s “dishonorable” crimes. In being disenfran-
chised, off enders were not paying for the damage they had done to others or to 
society at large but for the moral duty they had neglected, as well as for the harm 
they had caused to “collective sentiments” surrounding the notion of honor, to 
put it in Durkheim’s terms.

Th e alternative to this traditional idea of rehabilitation and entitlement 
revolved around the notion that one could “pay” for one’s crime by participating 
meaningfully in society. People who supported this notion started to argue that 
army service, for instance, could allow off enders to atone for their crimes. Th is 
new attitude toward punishment and entitlement enabled ex-convicts to protest 
their disenfranchisement without trying to defl ect blame for their crimes or 
giving up on the notion of having to “pay” for them. Consequently, ex-convicts 
increasingly measured the seriousness of their crimes in terms of the harm they 
had caused rather than the norms they had failed to obey. Even “dishonored” 
felons demanded that their time be spent in a way that was useful to the nation; 
they expressed much less remorse and much more anger at the unjust penal 
system, increasingly regarding the punishment as disproportionate to the crime.

In light of these trends, I have tried to demonstrate in this book how the his-
tory of felony disenfranchisement in Germany informs us of the history of ideas 
and norms of citizenship there. In the Weimar Republic, ex-convicts’ changing 
attitudes seemed to collide with those of the local authorities: the authorities 
still supported most of the traditional ideas of atonement and remorse, whereas 
many ex-convicts entertained new ideas of entitlement. Th e negotiations between 
ex-convicts and authorities about the justness of the punishment and the pos-
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sibility of rehabilitation thereby show how controversial the penal system had 
become, and how much space there was for historical agents in this contested 
sphere to argue for their own interpretation of “just deserts.”

In this book, I have argued that felony disenfranchisement was a signifi cant 
part of the German penal policy, but I have also aimed to urge political historians 
to take the actual form and execution of punishments seriously in their research. 
Th e crucial diff erences between certain kinds of punishment and their impact 
on citizens are often not thematized in political history; researchers most often 
only focus on the fact that political agents are punished, and not how they are 
punished. Meanwhile, detailed analyses of diff erent forms of punishment and 
rehabilitation are often treated as a subdiscipline of social history. Th e actual form 
of a punishment, however, could have political consequences, as I have aimed 
to show here. Th e execution of felony disenfranchisement over time certainly 
demonstrates this. Th e execution of this particular punishment had an emotional 
impact, and contemporary observers really cared a great deal about whether fel-
ons were deprived of their civil privileges.
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